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STATEMENT OF IDENTITY

The Brennan Center for Justice at NYU School of Law (“Brennan Center”)
and the Association of the Bar of the City of New York (“ABCNY”’) respectfully
submit this brief as amici curiae in support of Petitioner-Appellee Jose Padilla
(“Padilla”). Amici moved this Court for leave to file this brief on December 16,

2005.

STATEMENT OF INTEREST

The Brennan Center is a community of lawyers, teachers, students and
scholars that seeks to link the academy and the practicing bar in defense of the
values that infused the matchless contribution of Justice William Brennan, Jr. to
American constitutional law. The Brennan Center previously appeared in this case
as amicus curiae.

ABCNY is a professional association of over 22,000 attorneys. Founded in
1870, ABCNY has long been committed to studying, addressing, and promoting
the rule of law and, when appropriate, law reform. Through its many standing
committees, ABCNY educates the bar and public about current issues arising in
connection with the “war” on terrorism, the pursuit of suspected terrorists, and the
treatment of detainees.

Amici believe that this Court should refrain from taking further action in this

matter, at least until the Supreme Court rules on Padilla’s pending petition for a



writ of certiorari. The actions of the United States in this case suggest a strategic
effort to prevent the Supreme Court from carrying out its constitutional role as the
final arbiter of the important legal issues raised by Padilla’s prolonged military
detention. This Court should not allow itself to be drawn into the government’s
strategic gambit, but should stay further action until the Supreme Court has
completed its review of Padilla’s petition and decided whether to issue a writ of

certiorari.

ARGUMENT SUMMARY

The Executive’s decision to indict petitioner and return him to civilian
custody on the eve of the Supreme Court’s consideration of his pending petition for
a writ of certiorari seeking review of the legality of his prolonged military
detention raises a procedural issue of enormous importance. For the first time
since the Civil War, this Court is confronted by a sustained effort by the Executive
branch to oust the Supreme Court from its historic role as final arbiter of the
meaning of the Constitution. Amici believe that it would significantly weaken the
rule of law if the Executive branch is once again successful in blocking review by
the Supreme Court of the constitutional issues raised by the Executive’s imposition
of prolonged military detention on petitioner. While reasonable persons can -- and
do -- disagree over the legality of prolonged military custody of suspected

terrorists, reasonable persons cannot disagree that the Supreme Court should have



the final word on the constitutionality of Padilla’s three-year confinement in the
military brig. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)
(Marshall, C.J.) (“It is emphatically the province of the judicial department to say
what the law is.”).

While the government’s conduct raises a procedural question of profound
importance, it does not create an Article III concern for this Court. That Padilla
has been indicted by civilian authorities and is poised to be transferred from
military to civilian custody does not change the fact that a live controversy existed
at the time this Court issued its decision, and continues to exist until this day.
Having obtained a favorable ruling from this Court on the existence of Executive
authority to detain enemy combatants -- an issue that will undoubtedly continue to
affect the relationship between the parties during the pendency of Padilla’s
criminal proceedings -- the government cannot seek to deprive the Supreme Court
of the power to review that decision on Article III mootness grounds any more than
it could manufacture federal jurisdiction where none existed. Accordingly, the
government’s suggestion that this case is moot raises, at most, prudential concerns
that the Supreme Court should be permitted to address in the first instance.

Until the Supreme Court completes its review of Padilla’s petition for
certiorart, it would be neither equitable nor prudent for this Court to exercise its

extraordinary equitable powers to determine whether and on what grounds to recall



its mandate and vacate its opinion. The equities do not favor the government. The
government’s decision to release Padilla from military custody was timed to suit
the government’s legal strategy. The Court should not exercise its discretion to
reward the government for its machinations.

The public interest in judicial economy and orderly adjudication of cases
suggest the same outcome. The issues presented in the parties’ supplemental briefs
are significant. The government argues that Padilla’s indictment and imminent
release from military custody after more than three years moot his habeas petition.
Padilla argues that the government’s shifting allegations and apparent attempts to
evade Supreme Court review amount to an unjust manipulation of the legal system.
It is highly likely, if not certain, that the Supreme Court ultimately will decide
some or all of these issues when resolving Padilla’s petition. This Court is not
required to and, indeed, should not take up those issues before the Supreme Court
rules. Moreover, any ruling on these issues by this Court would be subject to
Supreme Court review. Therefore, another ruling from this Court now would only
complicate the already intricate procedural posture of this case, and needlessly so.

For these reasons, at least while the petition for certiorari is pending, this
Court should take no further action other than to approve Padilla’s transfer from

military to civilian custody.



STATEMENT OF THE CASE

In the wake of the terrorist destruction of the World Trade Center, the
bombing of the Pentagon and the crash of Flight 93 on September 11, 2001, the
Executive branch evolved a well-intentioned but constitutionally-flawed legal
response that concentrated vast powers in the President. Relying upon his inherent
powers as Commander-in-Chief and the general language in the AUMEF, the
President asserted unilateral power to designate and detain supporters of the
Taliban captured in Afghanistan, as well as supporters of al Qaeda captured
elsewhere in the world, in prolonged military custody as “enemy combatants.”’
The President asserted, as well, the power to try certain enemy combatants for
terrorist acts before military commissions authorized to mete out severe penalties,
including death.

On May 8, 2002, petitioner, an unarmed civilian with alleged ties to terrorist
organizations, was arrested at O’Hare Airport in Chicago upon arrival from
Pakistan pursuant to a material witness warrant issued by Chief Judge Mukasey of
the Southern District of New York. Rumsfeld v. Padilla, 542 U.S. 426, 430-31

(2004) (Padilla III). Shortly after Padilla’s apprehension and arrest, Attorney

General Ashcroft publicly accused him of seeking to explode a “dirty bomb” in the

! The Executive declined, however, to accord such “enemy combatants” the

protections guaranteed under the Geneva Conventions.



United States in furtherance of al Qaeda’s terrorist designs. Padilla ex rel.
Newman v. Bush, 352 F.3d 695, 724 (2d Cir. 2003) (Padilla II). Instead of
indicting Padilla, the United States moved him to New York, where he was held
for one week in the maximum security wing of the Metropolitan Correctional
Center as a “material witness” in connection with an ongoing grand jury
investigation into terrorism.

On May 15, 2002, Padilla appeared before Chief Judge Mukasey, who
appointed counsel to represent him. /d. at 700. On May 22, Padilla’s court-
appointed counsel moved to vacate the material witness warrant, raising serious
statutory and constitutional challenges to the government’s decision to detain
Padilla indefinitely without bringing criminal charges against him. /d. By June 7,
the motion had been submitted for decision. A June 11 conference was scheduled
on the motion before Chief Judge Mukasey.

On June 9, rather than face judicial review of the material witness warrant,
the United States withdrew the warrant and transferred Padilla from New York to
the military brig in Charleston, South Carolina, where the President proposed to
detain him indefinitely, without access to family, friends or counsel, as an “enemy
combatant.” Id. When Padilla’s counsel arrived at the June 11 conference with
Chief Judge Mukasey, her client had already been transferred to military custody at

the direction of Secretary of Defense Donald Rumsfeld. /d. Counsel then



immediately filed a habeas corpus petition as next friend, identifying Secretary
Rumsfeld as Padilla’s ultimate custodian, and challenging the legality of the
government’s continued military detention of Padilla. /d.

Chief Judge Mukasey refused to dismiss Padilla’s habeas petition. Although
the court upheld the President’s power to detain civilians as enemy combatants, it
nonetheless held that Padilla had a right to a fact hearing to challenge his
designation and detention. See Padilla ex rel. Newman v. Bush, 233 F. Supp. 2d
564, 599-600 (S.D.N.Y. 2002) (Padilla I). Over the government’s objections, the
court also found that Padilla had the right to present facts through counsel. Id.

Unwilling to accord Padilla even the minimal procedural protection of
access to counsel, the United States appealed to the Second Circuit, which held that
the President lacked authority to detain American citizens arrested in the United
States as enemy combatants in the absence of authorization by Congress. Padilla
11, 352 F.3d at 724. The Second Circuit explicitly rejected the Executive’s
assertion that congressional authorization could be implied from the general
language of the AUMF. Id. at 699.

On appeal to the Supreme Court, the United States argued that because
Padilla had been moved to the Charleston military brig two days prior to the filing
of the habeas corpus petition in the Southern District of New York, the Southern

District lacked statutory jurisdiction over Padilla’s immediate custodian, the



warden of the Charleston military prison. Chief Justice Rehnquist, writing for five
members of the Court, accepted the government’s argument and reversed and
remanded with directions to dismiss the petition without prejudice. As a result,
Padilla’s counsel had to begin anew in South Carolina. Padilla III, 542 U.S. at
451.

On July 2, 2004, four days after the Supreme Court’s decision in Padilla 111,
Padilla’s counsel filed a second habeas corpus petition in the District of South
Carolina challenging Padilla’s prolonged military detention. In response, the
government changed spots once again. For the first time, the Executive asserted
that Padilla took up arms on an Afghan battlefield. See Padilla v. Hanft, 389 F.
Supp. 2d 678,' (D.S.C.) Gov’t Ans. to Pet. for Writ of Habeas Corpus at 4-7 (filed
Aug. 30, 2004).> Further, the government no longer contended that Padilla came to
the United States to set off a “dirty bomb,” but instead alleged that he entered the
country to blow up apartment buildings. /d.

Padilla moved for summary judgment on stipulated facts. On February 28,
2005, the District Court, agreeing with the Second Circuit, ruled that the President

lacked inherent military authority to detain Padilla, and that the AUMF failed to

2 The government’s answer to Padilla’s habeas petition relied heavily on the

double and triple hearsay declaration of Jeffrey N. Rapp, Director of the Joint
Intelligence Task Force Combating Terrorism, who has no personal knowledge of
any asserted facts.






