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Jose Padilla, )
)
Petitioner )
)
v. ) C/A No. 02:04-2221-26AJ
)

Commander C.T. Hanft, ) Respondent’s Answer to the
U.S.N. Commander, ) Petition for Writ of Habeas Corpus
Consolidated Naval Brig, )

)
Respondent )
)

Respondent Commander C.T. Hanft, Commanding Officer of the Consolidated Nava) Brig
in Charleston, South Carolina, by and through undersigned counsel, respectfully submits this Answer
to the petition for writ of habeas corpus. The petition challenges the legality of petitioner’s detention
as an enemy combatant, alleging, inter alia, that petitioner’s detention'violates the Fourth, Fifth, and

Sixth Amendments to the United States Constitution, the Suspension Clause of Article I, the Treason

Clause of Article IIl, and 18 U.S.C. 4001(a). Those legal challenges fail. As is made clear by the
Supreme Court’s decisions in Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004) and Ex parte Quirin, 317
U.S. 1 (1942), the President has authority as Commander in Chief and pursuant to Congress’s
Authorization for Use of Military Force (AUMF), Pub. L. No. 107-40, 115 Stat. 224 (2001), to
detain petitioner as an enemy combatant in the course of the ongoing conflict against al Qaeda.
STATEMENT

1. Inthe wake of al Qaeda’s massive attacks against the United States on September 11,

2001, the President, pursuant to his authority as Commander in Chief, undertook to prevent further

al Qaeda strikes by launching a major military response. One week after the September 11 attacks,




Congress enacted a resolution embodying its support of the President’s use of “all necessary and
appropriate force against those nations, organizations, or persons he determines planned, authorized,
committed, or aided the terrorist attacks that occurred on September 11, 2001, * * * in order to
prevent any future acts of international terrorism against the United States by such mations,
organizations or persons.” AUMF, 115 Stat. 224, § 2(a). Congress specifically recognized the
President’s “authority under the Constitution * * * to deter and prevent acts of international terrorism
against the United States,” and Congress emphasized that the forces responsible for the September
11 attacks “continue to pose an unusual and extraordinary threat to the national security and foreign
policy of the United States,” “render[ing] it both necessary and appropriate that the United States
exercise its rights to self-defense and to protect United States citizens both at home and abroad.”
Jd.,Preamble. The President soon made it express that the September 11 attacks “created a state of
armed conflict” with al Qaeda. Military Order of November 13, 2001: Detention, Treatment, and
Trial of Certain Non-Citizens in the War Against Terrorism (November 13 Military Order), 66 Fed.
Reg. 57,833, § 1(a).

2. The United States military, consistent with the Nation’s settled historical practice in
times of war, has seized and detained mumerous persons fighting for and associated with the enemy
in the course of the ongoing conflict against al Qaeda and the Taliban regime that supported it.
Petitioner Jose Padilla, aka., Abdullah Al Muhajir, is being held by the military as an enemy
combatant in connection with that conflict.

a. On April 5, 2002, petitioner flew from Pakistan bound for the United States. On May
8, 2002, after spending a month in Egypt, petitioner traveled to Chicago. Upon his arrival, he was
arrested pursuant to a material witness warrant issued in the United States District Court for the
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Southern District of New York in connection with grand jury proceedings investigating the
September 11 attacks. Petitioner was then transferred to New York and assigned counsel.

b. On June 9, 2002, the President, expressly invoking his constitutional powers as
Commander in Chief as well as the authority granted him in the AUMF, made a formal
determination that petitioner “is, and at the time he entered the United States in May 2002 was, an
enemy combatant.” President’s Order, § 1 (attached hereto as Attachment A). The President found,
in particular, that petitioner: is “closely associated with al Qaeda, an intemational terrorist
organization with which the United States is at war,” id., §2; has “engaged in * * * hostile and war-
like acts, including conduct in preparation for acts of international terrorism” against the United
States, id., § 3; “possesses intelligence” about al Qaeda that “would aid U.S. efforts to prevent
attacks by al Qaeda on the United States,” id., § 4; and “represents a continuing, present and grave
danger to the national security of the United States,” such that his detention “is necessary to prevent
him from aiding al Qaeda in its efforts to attack the United States or its armed forces, other
governmental personnel, or citizens,” id., § 5. The President accordingly directed the Department
of Defense “to receive Mr. Padilla from the Department of Justice and to detain him as an enemy
combatant.” Ibid.

The President’s determination was the culmination of a thorough deliberative process in the
Executive Branch involving several layers of review. See 150 Cong. Rec. $2701, $2703-S2704
(daily ed. Mar. 11, 2004) (reprinting Feb. 24, 2004, remarks of Alberto Gonzales, Counsel to the
President, before the American Bar Association’s Standing Committee on Law and National
Security). When a United States citizen is suspected of being an enemy combatant, the Office of
Legal Counsel (OLC) within the Department of Justice makes an initial determination concerning
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whether the individual, based on the information then available, satisfies the legal standards for
designation as an enemy combatant. See Quirin, 317 U.S. at 37-38. Following OLC’s initial
determination, the Director of the Central Intelligence Agency (CIA), based on all available CIA
intelligence information concerning the individual, makes a recommendation to the Department of
Defense (DoD) as to whether the person should be detained as an enemy combatant. The Secretary
of Defense makes his own independent assessment based on information provided by the CIA and
other intelligence information developed within DoD. The Secretary of Defense then transmits his
assessment to the Attorney General with a request for an opinion concerning whether the individual
may lawfully be detained as an enemy combatant and whether such a course is recommended as a
matter of policy. The Attorney General bases his opinion on a memorandum from the Criminal
Division setting out all information about the individual available from the FBI and other sources,
and on a formal legal opinion from OLC addressing whether the individual satisfies the legal
standards for designation as an enemy combatant. See 150 Cong. Rec, at S2703-2704.

The Secretary of Defense transmits all ofthe recommendations and intelligence information
to the President, and the Counsel to the President forwards the materials to the President along with
a written recommendation. The President then reviews the materials and, if, as in this case, the
President determines that the individual should be detained as an enemy combatant, the President
executes a formal order to that effect. See 150 S. Rec. at 2704.

c. The factual basis for petitioner’s detention as an enemy combatant is elaborated in
the attached declaration of Jeffrey N. Rapp, Director, Joint Intelligence Task Force for Combating
Terrorism (Aug. 27, 2004) (Rapp Dec.) (attached hereto as Attachment B). As the declaration
explains, petitioner is closely associated withal Qaeda, he trained with al Qaeda and met repeatedly
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with senior al Qaeda leaders after the September 11 attacks to discuss the conduct of terrorist
operations within and against the United States, and he came to the United States at the direction and
with the assistance of al Qaeda operatives to advance the conduct of terrorist operations on al
Qaeda’s behalf. Rapp Dec. qf 7-15.

Petitioner traveled from the United States to Egypt in September 1998, Rapp Dec. § 7. In
February 2000, while in Saudi Arabia on a religious pilgrimage, petitioner met with an al Qaeda
recruiter and discussed al Qaeda training opportunities in Afghanistan. Ibid. In the summer of 2000,
petitioner traveled to Pakistan and to a Taliban safehouse in Quetta. Id. 9 8. From there, petitioner
traveled to Kandahar, Afghanistan, in the company of Taliban operatives and other recruits to train
for jihad. Ibid. In July 2000, petitioner completed a training camp application, using one of his
aliases, Abdullah Al Muhajir. Ibid. In September and October 2000, petitioner attended the al
Qaeda-affiliated al-Farouq training camp, where he received training in, infer alia, explosives,
weapons, and communications. Ibid. While at the camp, petitioner met several times with
Mohammed Atef, a senior al Qaeda operative and military commander. Ibid. After completing the
training, petitioner, along with other new recruits, spent three months in the fall of 2000 guarding
what he understood to be a Taliban outpost north of Kabul. Ibid. Petitioner was amed with a
Kalashnikov assault rifle and ammunition for that purpose. Ibid. In the spring of 2001, petitioner
returned to Egypt. Ibid.

In June 2001, petitioner traveled to Quetta where he stayed an al Qaeda safehouse before
returning to Kandahar. Rapp Dec. 9. In Kandahar, petitioner met with Atef, Id. 11. Atefasked
whether petitioner would undertake 2 mission to blow up apartment buildings in the United States
through the use of natural gas. Ibid. Petitioner agreed to the mission. Ibid. Atefthen sent petitioner
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to an al Qaeda training camp near Kandahar, where petitioner received further training from an al
Qaeda explosives expert. Ibid. After that further training in explosives, petitioner spent much of
September 2001, including after the September 11 attacks, with Atef at an al Qaeda safehouse near
Kandahar, Id. 9. After the United States commenced combat operations against the Taliban and
al Qaeda, petitioner and other al Qaeda operatives moved from safehouse to safehouse to avoid
bombing or capture. Ibid. In November 2001, United States forces bombed the safehouse where
Atef was staying, killing Atef. Id. § 10. Petitioner was staying at a different al Qaeda safehouse on
that day, but returned to assist with digging through the rubble and retrieving Atef's body. Ibid.

After the attack, petitioner, together with numerous other al Qaeda operatives, began moving
towards the mountainous border with Pakistan in order to evade United States forces and avoid
United States air strikes. Rapp Dec. § 10. Petitioner was amed with an assaultrifle during this
time. Ibid. After taking cover in a network of caves and bunkers, petitioner and other al Qaeda
operatives were escorted by Taliban personnel into Pakistan in groups of 15 or 20. Ibid. Petitioner
crossed into Pakistan in January 2002, Ibid. After crossing into Pakistan, petitioner met with senior
Osama bin Laden lieutenant Abu Zubaydah at a safehouse in Lahore, Pakistan, and then met again
with Zubaydah at asafehouse in Faisalabad, Pakistan. [bid. Petitioner discussed with Zubaydah the
conduct of terrorist operations involving detonation of explosives within the United States. Ibid. At
an al Qaeda safehouse in Pakistan, petitioner conducted what he called “research™ on the
construction of an atomic bomb. Ibid.

In March 2002, Zubaydah sent petitioner and an accomplice to Pakistan to see Kalid Sheik
Mohammad (KSM), al Qaeda’s operations leader, to present the atomic bomb operation. Rapp Dec.
9 12. Zubaydah gave petitioner money and wrote a reference letter to KSM about petitioner. Ibid.
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KSM met with petitioner and his accomplice at an al Qaeda safehouse. Ibid. While KSM believed
that the atomic bomb plot was too complicated, KSM suggested that petitioner and his accomplice
revive the plan to detonate apartment buildings through use of natural gas, as petitioner had initially
discussed with Mohammed Atef. Ibid. Petitioner accepted the assignment. Ibid. KSM gave
petitioner full authority to canduct an operation if he and his accomplice were successful in entering
the United States. Ibid. Petitioner then received training from Ramzi Bin al-Shibh, a senior al
Qaeda operative, on the secure use of telephones and e-mail protocols. Ibid. Petitioner was given
$5,000 by KSM and an additional $10,000 by al Qaeda facilitator and planner Ammar al-Baluchi.
Ibid. Petitioner was also given travel documents, a cell phone, and an e-mail address to use to notify
al-Baluchi upon petitioner’s return to the United States. Ibid. The night before his departure,
petitioner attended a dinner with KSM, al-Baluchi, and al-Shibh, Ibid. When seized upon his arrival
in Chicago on May 8, 2002, petitioner was carrying over $10,000 in currency, the cell phone given
to him by al-Baluchi, and an e-mail addressees for al-Baluchi. Id. q 13.

3 Immediately upon issuance of the President’s order of June 9, 2002, directing the
Department of Defense to receive petitioner from the Department of Justice and to detain petitioner
as an enemy combatant, the Department of Justice moved the district court to vacate the material
witness warrant, which motion was granted. That same day, petitioner was transferred to military
control and taken to the Consolidated Naval Brig, Charleston, South Carolina, where he has since
been detained. On June 11, 2002, petitioner’s counsel filed a habeas corpus petition on his behalf
in the United States District Court for the Southern District of New York.

a. The government moved on jurisdictional grounds to dismiss the petition or transfer
it to this Court, arguing that habeas jurisdiction over the petition properly lay in this Court. The
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district court denied the motion. Padilla ex rel. Newman v. Rumsfeld, 233 F. Supp. 2d 564, 575-587
(S.D.N.Y. 2002). The court concluded on the merits that the President has legal authority to detain
petitioner as an enemy combatant. Id. at 587-599. The court also ordered that petitioner be afforded
access to counsel to facilitate any factual challenge to the determination that he is an enemy
combatant. Id. at 599-610.

b. On interlocutory appeal, the United States Court of Appeals for the Second Circuit
agreed that the District Court for the Southern District of New York had jurisdiction. Padilla v.
Rumsfeld, 352 F 3d 695, 702-710 (2d Cir. 2003). Onthe merits, the court held in a divided opinion
that the President lacks authority to detain petitioner as an enemy combatant. See id. at 710-724
(majority opinion); id. at 726-733 (Wesley, J., dissenting).

c. The government filed a petition for writ of certiorari in the Supreme Court, and the
Court granted review of two questions: “First, did Padilla properly file his habeas petition in the
Southern District of New York; and second, did the President possess authority to detain Padilla
militarily.” Rumsfeldv. Padilla, 124 S. Ct. 2711, 2715 (2004). On June 28, 2004, the Court issued
a decision holding that the district court lacked jurisdiction over the habeas petition and that the
petition instead should have been filed in this Court. /4. at 2717-2727. Having found Jurisdiction
lacking, the Supreme Court declined to reach the question whether the President has authority to
detain petitioner as an enemy combatant, Id. at 2715.

4, On July 2, 2004, petitioner filed a habeas petition in this Court. The petition raises
four claims for relief, First, the petition asserts that petitioner’sdetention “without criminal charges”
violates the Fourth, Fifth, and Sixth Amendments to the United States Constitution, the Treason
Clause of Article III, and the Habeas Suspension Clause of Article I. Pet. 4-5, 9 20-22. Second,
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the petition alleges that petitioner’s detention violates 18 U.S.C. 4001(a). Pet. 5, 1Y 23-25. Third,
the petition asserts that petitioner is entitled by the Due Process Clause of the Fifth Amendment to
receive notice of the factual basis for his detention as an enemy combatant, to contest those facts,
and to communicate freely with counsel. Pet. 5-6, ] 26-29. Fourth, the petition claims that
petitioner’s “ongoing interrogation” by the military violates the Fifth, Sixth, and Eighth
Amendments to the Constitution. Pet. 6, Y 30-32.

The petition seeks separate forms of relief on each of those claims. With respect to the first
two claims, the petition seeks an order that petitioner be immediately released or charged with a
crime. Pet. 6-7, § 1. On the third claim, the petition reQuests that petitioner be afforded an
opportunity to contest the factual basis for his detention at an evidentiary hearing and that
petitioner’s counsel be permitted to meet and confer with petitioner freely. Pet.7,992-3. Finally,
as relief on the fourth claim, the petition seeks an order that the military cease all interrogation of
petitioner during the pendency of this litigation. Pet. 7, ] 4.

ARGUMENT

L The President Has Authority As Commander In Chief And Pursuant To Congress’s
AUMF To Detain Petitioner As An Enemy Combatant.

Petitioner’s first claim is that his detention as an enemy combatant “without criminal
charges” infringes the Constitution, and that “American citizens arrested in the U.S. can only be
deprived of liberty through criminal process.” Pet. 4-5, 49 20-22. That claim lacks merit. The
Supreme Court’s decisions in Hamdi, 124 S. Ct. at 2633, and Quirin, 317 U.S. at 1, confirm the
military’s long-settled authority -- independent of and distinct from criminal process -- to detain

enemy combatants for the duration of an armed conflict. Those decisions also establish that the




guthority is fully applicable in the factual circumstances of this case.

A. The military has authority te detain enemy combatants in the course of the
conflict against al Qaeda.

1. Hamdi makes clear that the military has au.thority to seize and detain enemy
combatants for the duration of the present conflict. The decision upholds the President’s autharity
to detain as an enemy combatant a presumed American citizen who “was ‘part of or supporting
forces hostile to the United States or coalition partners’ in Afghanistan and who ‘engaged in an
armed conflict against the United States’ there.” 124 S. Ct. at 2639 (plurality). The Court did not
reach the question whether the President has “plenary authority to detain pursuant to Article Il of the
Constitution,” resting its decision instead on the conclusion that “Congress has in fact authorized
Hamdi’s detention, through the AUMF.” Ibid.; see id. at 2679 (Thomas, I., dissenting) (agreeing
with plurality that AUMF authorizes Hamdi’s detention). The plurality opinion of Justice O’Connor
is the controlling opinion with respect to the President’s authority to detain enemy combatants
because Justice Thomas concurred on grounds that were evenmore deferential to the President. See
id. at 2674-2685 (Thomas, J., dissenting).

As the Court’s controlling opinion explains, the “capture and detention of lawful combatants
and the capture, detention, and trial of unlawful combatants, by ‘universal agreement and practice’
are ‘important incident[s) of war.”” 124 S. Ct. at 2640 (plurality) (quoting Quirin, 317 U.S. at 28);
accord id. at 2679 (Thomas, J., dissenting); see Johnson v. Eisentrager, 339 U.S. 763, 786 ( 1950)
(“This Court has characterized as ‘well-established’ the ‘power of the military to exercise
jurisdiction over * * * enemy belligerents [and] prisoners of war.” *) (quoting Duncan v.

Kahanamoku, 327 U.S. 304, 313 (1946)). The Executive’s long-settled authority to detain
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combatants is not for the purpose of imposing criminal or other punishment, but instead serves to
“prevent captured individuals from returning to the field of battle and taking up arms once again.”
Hamdi, 124 S.Ct. at 2640 (plurality).

“Because detention to prevent a combatant’s return to the battlefield is a fundamental
incident of waging war,” the Hamdi Court held, “it is of no moment that the AUMF does not use
specific language of detention.” Jd. at 2641 (plurality); see id. at 2679 (Thomas, J.,, dissenting).
Rather, “Congress’ grant of authority for the use of ‘necessary and appropriate force” * * * include[s]
the authority to detain for the duration of the relevant conflict,” an “understanding * * * based on
longstanding law-of-war principles.” Id. at 2641 (plurality); see id. at 2679 (Thomas, J., dissenting).
It therefore is clear after Hamdi that the President has authority pursuant to the AUMF to detain
enemy combatants for the duration of the current conflict.!

2. Because the Hamdi Court concluded that the detention was authorized by the AUMF,
the Court found no occasion to address the President’s independent authority as Commander in Chief
to detain 4 citizen as an enemy combatant. See 124 S. Ct. at 2639 (plurality). The issue likewise

need not be reached in this case because the AUMF supplies an ample statutory predicate for

' The Court’s holding that the AUMF encompasses the detention of Hamdi, a Taliban
combatant, applies a fortiori to al Qaeda combatants. As the controlling opinion explains, “[tJhere
can be no doubt that individuals who fought against the United States in Afghanistan as part of the
Taliban, an organization known to have supported the af Qaeda terrorist network responsible for
those attacks, are individuals Congress sought to target in passing the AUMFE.” 124 S, Ct. at 2640
(emphasis added). There could be even less doubt that Congress in the AUMF sought to target
combatants for al Qaeda, the organization directly responsible for the September 11 attacks. See §
2(a), 115 Stat. 224 (supporting use of “all necessary and appropriate force against,” inter alia, those
“‘organizations” that the President “determines planned, authorized, committed, or aided the terrorist
attacks that occurred on September 11, 2001™); see also President’s Order, 9 2 (stating that “al
Qaeda” is “an international terrorist organization with which the United States is at war”).
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petitioner’s detention as an enemy combatant. See pp. 18-21, infra.

Nonetheless, Congress specifically recognizedin the AUMF that “the President has authority
under the Constitution to take action to deter and prevent acts of international terrorism against the
United States,” Preamble, 115 Stat. 224, and that authority supplies an independent basis for
petitioner’s detention as an enemy combatant. The Commander-in-Chief Clause grants the President
authority to defend the Nation when it is attacked, and the President “is bound to accept the
challenge without waiting for any special legislative authority.” The Prize Cases, 67 U.S. (2 Black)
635,668 (1862). An essential aspect of the President’s authority in that regard is to “determine what
degree of force the crisis demands.” Id. at 670; see Campbeli v. Clinton, 203 F.3d 19,27 (D.C.Cir)
(Silberman, J., concurring) (“[T]he President has independent authority to repel aggressive acts by
third parties even without specific congressional authorization, and courts may not review the level
of force selected.”), cert. denied, 531 U.S. 815 (2000). The President’s decision to detain petitioner
as an enemy combatant represents a basic exercise of his authority as Commander in Chief to
determine the level of force needed to prosecute the conflict against al Qaeda.

B. The President’s authority to detain enemy combatants in the carrent conflict is
fully applicable in the circumstances of this case.

After Hamdi, the petition could not, and does not, challenge the President’s authority to
detainenemy combatants in the course of the ongoing conflict against al Qaeda. The petition instead
argues that, for various reasons, the President’s authority does not extend to the particular
circumstances of this case. Those arguments cannot be squared withthe Supreme Court’s decisions
in Hamdi and Quirin.

1. The petition contends that, “absent a valid suspension of habeas corpus by Congress,
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