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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Jose Padilla,
Petitioner

v. C/A No. 02:04-2221-26AJ

Commander C.T. Hanft,
U.S.N. Commander,
Consolidated Naval Brig,

Respondent’s Opposition to the
Motion for Summary Judgment

Respondent

vvvvvvvvvvvv

Pursuant to Local Rule 7.06 and this Court’s September 27, 2004, scheduling order,
Respondent Commander C.T. Hanft, Commanding Officer of the Consolidated Naval Brig in
Charleston, South Carolina, by and through undersigned counsel, respectfully submits this
Opposition to petitioner’s motion for summary judgment on the petition for writ of habeas corpus.

Petitioner’s legal challenge to the Executive’s authority to detain him as an enemy combatant
is without merit. If the facts pleaded by the government are taken as a given, as they must be at this
stage of the litigation, then the military has every right to detain petitioner as an enemy combatant.
Petitioner attended al Qaeda training camps in Afghanistan. When the United States commenced
combat operations against al Qaeda and the Taliban after the September 11 attacks, petitioner took
cover in Afghanistan with other al Qaeda operatives, and evaded United States forces and airstrikes.
Armed with an assault rifle, he later traveled with other al Qaeda operatives to Pakistan, escorted by
Taliban personnel. In Pakistan, he met with senior Al Qaeda operatives, including Khalid Sheikh

Mohammed (KSM), to propose additional terrorist attacks on the United States. Petitioner accepted



an assignment from KSM to come to the United States to advance the conduct of terrorist attacks
within the United States.

In Hamdiv. Rumsfeld, 124 S. Ct. 2633 (2004), the Supreme Court confirmed that the military
may seize and detain such enemy combatants for the duration of the conflict with al Qaeda.
Although petitioner argues that Hamdi does not extend to U.S. citizens captured in the United States,
Hamdi himself was a United States citizen. The reason petitioner was captured in the United States
is that (unlike Hamdi) he eluded capture in Afghanistan, and then came to America to launch
terrorist attacks here. If anything, that makes him more, not less, of an enemy combatant. Because
petitioner associated himself with the armed forces of the enemy, and “enter[ed] this country bent
on hostile acts” with the “aid, guidance and direction” of the enemy, he is an enemy combatant under
settled law. Ex parte Quirin, 317 U.S. 1, 37-38 (1942).

Although petitioner argues that the President may act only pursuant to congressional
authorization, and that Congress has not authorized the President to exercise his constitutional
powers over enemy combatants who enter the United States, Congress authorized the use of military
force against al Qaeda precisely “in order to prevent any future acts of international terrorism against
the United States.” Authorization for Use of Military Force (AUMF), Pub. L. No. 107-40, 115 Stat.
224, § 2(a) (2001). Given that Congress was acting in response to attacks on the United States
homeland, launched by combatants who were within the Nation’s borders, it is inconceivable that
Congress intended to authorize the seizure of enemy combatants abroad but not at home. Nothing
in the AUMF remotely suggests such an implausible intent. Instead, the statute states that it seeks
to “protect United States citizens both at home and abroad.” 115 Stat. 224, Accordingly,

petitioner’s detention as an enemy combatant is fully consistent with the AUMF and the President’s



authority as Commander in Chief.
STATEMENT

One week after the September 11 attacks, Congress enacted the AUMF, providing legislative
support for the President’s use of “all necessary and appropriate force against those nations,
organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks
that occurred on September 11, 2001, * * * in order to prevent any future acts of international
terrorism against the United States by such nations, organizations or persons.” 115 Stat. 224, § 2(a).
The AUMEF specifically recognized the President’s “authority under the Constitution to take action
to deter and prevent acts of international terrorism against the United States,” and it emphasized that
the forces responsible for the September 11 attacks “continue to pose an unusual and extraordinary

RA X 11

threat to the national security and foreign policy of the United States,” “render[ing] it both necessary
and appropriate that the United States exercise its rights to self-defense and to protect United States
citizens both at home and abroad.” Id., Preamble. Soon after the AUMF’s enactment, the President
made it express that the September 11 attacks “created a state of armed conflict” with al Qaeda.
Military Order of November 13, 2001: Detention, Treatment, and Trial of Certain Non-Citizens in
the War Against Terrorism, 66 Fed. Reg. 57,833, § 1(a). In the course of that armed conflict, the
United States military has seized and detained numerous persons who were fighting for and

associated with the enemy.

Petitioner is one such person detained militarily as an enemy combatant.! In February 2000,

' Because “[t]he parties have agreed to have the threshold legal issue of the President’s
authority decided now,” the following “facts pleaded by the Executive branch are assumed to be
true” for purposes of this motion, although petitioner has reserved the right to dispute some of them
at a later point. Mem. in Support of Mot. for Summary Judgment (Mem.) 1, 2 n.1.
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while in Saudi Arabia on a religious pilgrimage, petitioner met with an al Qaeda recruit;er and
discussed al Qaeda training opportunities in Afghanistan. Rapp Declaration (Rapp Dec., Exh. B to
Answer) § 7. In the summer of 2000, petitioner visited a Taliban safehouse in Quetta, Pakistan, a
city near the Afghan border. Id. §8. From there, he crossed the border into Kandahar, Afghanistan,
in the company of Taliban operatives and other recruits, to train for jihad. Ibid. In July 2000, he
completed the requisite training-camp application, executing the document with one of his aliases,
Abdullah al Muhajir. /bid. In September and October 2000, he attended the al Qaeda-affiliated al-
Farougq training camp just north of Kandahar, where he received training in the use of explosives,
weapons, camouflage, and communications. bid. While at the camp, petitioner met several times
with Mohammed Atef, a senior al Qaeda operative and military commander. J/bid. In the fall of
2000, after successfully completing the training, petitioner and several other new recruits spent three
months just north of Kabul, Afghanistan, guarding what petitioner understood to be a Taliban
outpost. /bid. For this guard duty, petitioner was armed with a Kalashnikov assault rifle and
ammunition. /bid.

After spending the spring of 2001 in Egypt, petitioner returned in June 2001 to Quetta, where
he stayed at an al Qaeda safehouse. Rapp Dec. §9. Soon thereafter, he returned to Kandahar, where
he met with Atef at another al Qaeda safehouse. Id. § 11. Atef asked whether petitioner would
undertake a mission to blow up apartment buildings in the United States through the use of natural
gas. Ibid. Petitioner agreed to the mission. /bid. Accordingly, Atef sent petitioner to an al Qaeda
training camp near Kandahar, where he received further training from an al Qaeda explosives expert.
Ibid. During this training, petitioner leamed, among other things, how to prepare and seal an

apartment in order to obtain the highest explosive yield and thereby inflict the largest number of



resident casualties. Ibid.

Inthe fall 0f 2001, petitioner was staying at an al Qaeda safehouse in or near Kandahar when
he and his fellow al Qaeda operatives learned of the September 11 terrorist attacks. Rapp Dec. 9.
After the attacks, he spent much of his time with Atef at an al Qaeda safehouse in or near Kandahar.
Ibid. When the United States commenced combat operations against the Taliban and al Qaeda,
petitioner and other al Qaeda operatives moved from safehouse to safehouse to avoid bombing or
capture. /bid. In November 2001, United States forces bombed the safehouse where Atef was
staying, Id. §10. The attack killed Atef. Ibid. Petitioner was staying at a different al Qaeda
safehouse on that day, but he returned to assist in retrieving Atef’s body from the rubble. bid.

After Atef waskilled, petitioner and several other al Qaeda operatives began moving towards
Afghanistan’s mountainous border with Pakistan in order to evade United States forces and air
strikes. Rapp Dec. § 10. Petitioner was armed with an assault rifle during this time. bid. After
taking cover in a network of caves and bunkers near Khowst, Afghanistan, petitioner and the other
operatives were escorted into Pakistan by Taliban personnel. /bid. Petitioner crossed into Pakistan
in January 2002. /bid.

Soon after entering Pakistan, petitioner met with senior Osama bin Laden lieutenant Abu
Zubaydah on two different occasions at safehouses in Lahore and Faisalabad. Rapp Dec. §10. The
two men discussed the possibility of conducting terrorist operations involving detonation of
explosives within the United States. Jbid. Consistent with these discussions, petitioner conducted
what he called “research” on the construction of an atomic bomb. /bid.

In March 2002, Zubaydah sent petitioner and an accomplice to Karachi, Pakistan, to present

the atomic bomb operation to Khalid Sheikh Mohammad (KSM), al Qaeda’s operations leader.



Rapp Dec. § 12. Zubaydah gave petitioner some money and wrote KSM a reference letter on
petitioner’s behalf. /bid. KSM met with petitioner and his accomplice at an al Qaeda safehouse.
Ibid. KSM believed that the atomic bomb plot was too complicated, but he suggested that petitioner
and his accomplice revive the plan to detonate apartment buildings through the use of natural gas,
as petitioner had initially discussed with Atef. /bid. Petitioner accepted the assignment, and KSM
gave him full authority to conduct the operation if he and his accomplice were successful in entering
the United States. Ibid.

Before departing for the United States, petitioner received training from Ramzi Bin al-Shibh,
a senior al Qaeda operative, on the secure use of telephones and e-mail protocols. Rapp Dec. §12.
Petitioner also received $5,000 from KSM and an additional $10,000 from al Qaeda facilitator and
planner Ammar al-Baluchi. /bid. Finally, petitioner was supplied with travel documents, a cell
phone, and an e-mail address to notify al-Baluchi upon artival in the United States. /bid. The night
before his departure, petitioner attended a dinner with KSM, al-Baluchi, and Bin al-Shibh. /5id.

OnMay 8,2002, petitioner flew from Zurich, Switzerland, to Chicago’s O’Hare International
Airport. Stipulations of Fact (Stipulations) 9 3. Petitioner was monitored by FBI agents in the
Zurich airport and while on the plane. After arriving in Chicago, petitioner was detained in the
customs inspection area, where he was interviewed by Customs Inspectors and FBI agents. Id. 49 6-
8. He initially submitted to questioning but eventually refused to continue the interview without
legal representation. /bid. The interviewing agents arrested him shortly thereafter pursuant to a
material witness warrant issued by the United States District Court for the Southern District of New
York. Jd. 19 9-10. Petitioner was carrying $10,526 in currency, the cell phone that he had been

given, and the e-mail address that he was to use to update al-Baluchi. Rapp Dec. 9 13.



On June 9, 2002, the President—"‘as * * * Commander in Chief of the U.S. armed forces,”
and “[i]n accordance with the Constitution and consistent with the laws of the United States,
including the [AUMF]"—made a formal determination that petitioner “is, and at the time he entered
the United States in May 2002 was, an enemy combatant.” President’s Order 9 1 (Exh. A to
Answer). The President found, in particular, that petitioner: is “closely associated with al Qaceda,
an international terrorist organization with which the United States is at war,” id.  2; has “engaged
in * * * hostile and war-like acts, including conduct in preparation for acts of international terrorism”
against the United States, id. § 3; “possesses intelligence” about al Qaeda that “would aid U.S.
efforts to prevent attacks by al Qaeda on the United States,” id. 4 4; and “represents a continuing,
present and grave danger to the national security of the United States,” such that his detention “is
necessary to prevent him from aiding al Qaeda in its efforts to attack the United States or its armed
forces, other governmental personnel, ot citizens,” id. § 5. The President thus directed the Secretary
of Defense “to receive Mr. Padilla from the Department of Justice and to detain him as an enemy
combatant.” /bid.

Immediately upon issuance of the President’s Order, the Department of Justice moved the
District Court for the Southem District of New York to vacate the material witness warrant, and the
motion was granted. That same day, petitioner was transferred to military control and taken to the

Consolidated Naval Brig, Charleston, South Carolina, where he has since been detained.?

? Respondent’s Answer describes the multi-layered executive process that culminated in the
enemy-combatant determination. Answer 3-4.

* Respondent’s Answer recounts the litigation of petitioner’s habeas claims in the Southern
District of New York, the Second Circuit, and the Supreme Court. Answer 7-8. It suffices to say
here that the Supreme Court ultimately granted review of two questions—*(f]irst, did Padilla
properly file his habeas petition in the Southern District of New York; and second, did the President
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ARGUMENT
Petitioner is not entitled to summary judgment on Count One of his petition because there
is no constitutional barrier to his detention. See Section I, infra. Petitioner is not entitled to
summary judgment on Count Two because there is no statutory barrier to his detention; instead,
Congress statutorily authorized the detention in the AUMF. See Section II, infra.

L The President Has Constitutional Authority To Detain Petitioner As An Enemy
Combatant Without Charging Him Criminally.

Petitioner renews his claim, from Count One of the habeas petition (Pet. 4-5, 14 20-22), that
his detention as an enemy combatant without criminal charges violates the Constitution because
American citizens arrested in the United States may only be detained pursuant to the criminal
process. Mem. 22-34. But the Supreme Court’s decisions in Hamdi, 124 S. Ct. at 2633, and Quirin,
317 U.S. at 1, reaffirm the military’s long-settled authority—independent of and distinct from the
criminal process—to detain enemy combatants for the duration of a given armed conflict, including
the current conflict against al Qaeda. Those decisions squarely apply to this case.

A. The military has authority to detain enemy combatants in the course of the
conflict against al Qaeda.

1. Hamdi confirmed that the military may seize and detain enemy combatants for the
duration of the conflict with al Qaeda. The decision upheld the President’s authority, under the
AUMF, to detain as an enemy combatant a presumed American citizen who “was “part of or
supporting forces hostile to the United States or coalition partners’ in Afghanistan and who ‘engaged

in an armed conflict against the United States” there.” 124 S. Ct. at 2639 (plurality opinion); accord

possess authority to detain Padilla militarily”—and answered only the first, explicitly declining to
reach the second. Rumsfeld v. Padilla, 124 S. Ct. 2711, 2715 (2004).
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id. at 2679 (Thomas, J., dissenting) (agreeing that AUMF authorized detention). As the controlling
opinion for the Court explained,’ the “capture and detention of lawful combatants and the capture,
detention, and trial of unlawful combatants, by ‘universal agreement and practice’ are ‘important
incident[s] of war.’ ” 124 S. Ct. at 2640 (plurality) (quoting Quirin, 317 U.S. at 28); accord id. at
2679 (Thomas, J., dissenting); see also Johnson v. Eisentrager, 339 U.S. 763, 786 (1950) (“This
Court has characterized as ‘well-established” the ‘power of the military to exercise jurisdiction over
* * * enemy belligerents [and] prisoners of war.’ ”’ (quoting Duncan v. Kahanamoku, 327 U.S. 304;
313 (1946))). Such military detention is not for the purpose of imposing criminal or other
punishment but instead serves to “prevent captured individuals from returning to the field of battle
and taking up arms once again.” Hamdi, 124 S. Ct. at 2640 (plurality).

Because this sort of preventive detention “is a fundamental incident of waging war,” the
Hamdi Court held, “it is of no moment that the AUMF does not use specific language of detention.”
Id. at 2641 (plurality); see id. at 2679 (Thomas, J., dissenting). Rather, “Congress’ grant of authority
for the use of ‘necessary and appropriate force’ * * * include[s] the authority to detain for the
duration of the relevant conflict,” an “understanding * * * based on longstanding law-of-war
principles.” /d. at 2641 (plurality); see id. at 2679 (Thomas, J., dissenting). It is therefore clear after

Hamdi that the President has authority pursuant to the AUMF to detain enemy combatants for the

* The plurality opinion of Justice O’Connor is the controlling opinion with respect to the
President’s authority to detain enemy combatants because Justice Thomas concurred on grounds that
were even more deferential to the President. Seeid. at 2674-2685 (Thomas, J., dissenting); Ramdass
V. Angelone, 187 F.3d 396, 403 (4th Cir. 1999) (“We recognize Justice O’Connor’s concurrence as
the controlling opinion in Simmons because it represents the narrowest grounds upon which a
majority of the Court agreed.”).






