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Petitioner Jose Padilla’s motion for summary judgment should be granted because neither
the Constitution nor any statute grants the Executive branch the authority to detain, without
criminal charge, an American citizen seized in a civilian setting on American soil as an “enemy
combatant.” Accordingly, petitioner is entitled to judgment as a matter of law even if all of the
facts pleaded by the Executive branch are assumed to be true. See Fed. R. Civ. Proc. 56(c).

Statement of Material Facts

Since June 9, 2002, Jose Padilla — an American citizen born in Brooklyn, New York — has
been held in solitary confinement in a military prison. He has not been charged with any crime
or violation of the law of war. For almost two years, Padilla was denied any contact with a
lawyer, his family, or non-military personnel. Even now, the Government claims the
discretionary power to restrict his communications with his lawyers and family. The
Government claims that it can hold Padilla under these conditions at its discretion or until the
unforeseeable end of the “war on terrorism.”

Padilla was not captured in combat. He was not captured on an overseas battlefield. To
the contrary, his initial seizure occurred in an ordinary civilian context: civilian law enforcement
agents arrested Padilla pursuant to a court-issued material witness warrant following his arrival
via a regularly scheduled commercial airliner at Chicago O’Hare Airport on May 8, 2002.
Padilla had already passed the immigration checkpoint and been admitted to the United States as
a returning citizen before he was pulled aside in the customs inspection area. See Stipulations of
Fact (filed concurrently with this motion). At the time of his arrest, Padilla was wearing civilian
clothing and carrying a valid United States passport.  Exhibit A. He had no weapons or

explosives. Id.



After his arrest, the Government brought Padilla to New York, where the grand jury that
had issued the material witness warrant was convened. The district court appointed counsel, and
Padilla was allowed communications with his lawyer. Two days before the scheduled district
court hearing on the motion to quash the warrant, the ordinary procedures by which the
Government had operated and under which Padilla had been arrested were swept aside. The
President, claiming the power to detain citizens seized in civilian settings in the United States
without charge, signed an order declaring Padilla an “enemy combatant” whom the Government
believed to be “associated” with al Qaeda. Order of June 9, 2002 (Exhibit B). Pursuant to this
order, agents of the Department of Defense seized Padilla from the maximum security civilian
detention facility where he was being held and transported him to a military brig in South
Carolina. In the two and a half years since he was seized from his jail cell by the military,
Padilla has never been charged with a crime. Nor has Congress authorized a new regime of
domestic detention without charge by suspending the writ of habeas corpus or other legislative
action.

These are the only facts relevant to this motion. To be sure, the Government has alleged
other facts — allegations about where it believes Padilla traveled, to whom he spoke, what he
planned. But while those allegations would matter in a factual dispute over whether Padilla is
what the Government claims he is, they are irrelevant in the legal dispute over whether the
President has the power to detain, indefinitely and without charge, unarmed citizens seized in

civilian settings in the United States.!

' For the sake of clarity, Petitioner reiterates that he reserves his right to seek discovery and to
dispute each and every one of the Government’s factual allegations against him. The parties
have agreed to have the threshold legal issue of the President’s authority decided now because it
may materially advance the termination of the case and allow this court to avoid ruling on many
difficult procedural and evidentiary issues of constitutional dimension. Petitioner also notes, as



Procedural History

Donna R. Newman, the attorney appointed to represent Padilla in the material witness
proceeding, filed a writ of habeas corpus seeking Padilla’s immediate release from military
custody at the district court hearing previously scheduled to hear argument on the motion to.
quash the material witness warrant. Following briefing, Chief Judge Mukasey of the U.S.
District Court for the Southern District of New York ruled that the President had authority to
detain without charge persons seized in the U.S. as “enemy combatants,” but rejected the
Government’s argument that Padilla could be held indefinitely without access to counsel or a
meaningful hearing. Instead, the court concluded that Padilla was entitled to present facts to
rebut the claim that he was an “enemy combatant” and that he was entitled to speak to his
lawyers. Claiming that such proceedings would pose a threat to national security, the
Government sought a stay and took an immediate interlocutory appeal.

The U. S. Court of Appeals for the Second Circuit held that the President had no
constitutional or statutory authority to detain Padilla as an “enemy combatant.” Padilla v
Rumsfeld, 352 F.3d 695 (2003). The court held that the Constitution — via the Habeas
Suspension Clause and other provisions — vests Congress rather than the President with the
power to authorize domestic detentions in times of war as well as peace. Id. at 715. The court

stated that “express congressional authorization” is required before the military may imprison an

he did in his Reply, that the sole support for the factual averments in the Government’s Answer
is an affidavit that appears to be based entirely on hearsay “evidence” that was obtained in an
illegal, possibly criminal, manner. See, e.g., David Johnston & James Risen, “Aides Say Memo
Backed Coercion for Qaeda Cases,” N.Y. Times (June 27, 2004) (reporting that government
officials had acknowledged possible torture during interrogation of Khalid Shaikh Mohammed
and others). Petitioner believes this “evidence” is both unreliable and inadmissible in federal
court. Finally, Petitioner again points out the constantly shifting nature of the Government’s
allegations against him and notes that at some point equitable principles of estoppel must prevent
the Government from changing its story about the alleged grounds for his detention. See Reply
at3n.2.



American citizen seized on American soil outside a zone of combat. Id.; see also id at 352 F.3d
at 699 (stating that “clear” Congressional authorization required). Finally, the court concluded
that Congress had not provided the necessary clear and express authority for domestic detentions
in the Authorization for Use of Military Force (AUMF), Pub. L. No. 107-40, 115 Stat, 224
(2001), or any other statute. Id. at 722-24. The court thus ruled that Padilla must be charged
with a crime, held as a material witness, or released. Id. at 724.

The U.S. Supreme Court granted the Government’s petition for a writ of certiorari. The
Court reversed the Second Circuit on other grounds, holding that the suit should have proceeded
in South Carolina rather than New York; neither the majority opinion nor a separate concurrence
on the jurisdictional issue addressed the merits. Rumsfeld v. Padilla, 124 S.Ct. 2711, 2715
(2004); id. at 2727 (Kennedy, J., concurring). Four dissenting justices believed that Jjurisdiction
was proper in New York. Id. at 2729, 2730 (Stevens, J., dissenting). On the merits, the dissent
observed that “[a]t stake in this case is nothing less than the essence of a free society,” id. at
2735, and expressed the view that “[c]onsistent with the judgment of the Court of Appeals . . .
the Non-Detention Act, 18 U.S.C. § 4001(a), prohibits — and the Authorization for Use of
Military Force Joint Resolution . . . does not authorize — the protracted, incommunicado

detention of American citizens arrested in the United States.” Jd42

Summary of Argument
The Executive in this case seeks to validate an unprecedented system of military
imprisonment of U.S. citizens in the U.S. based on suspicion that they are enemies of the state.

It seeks to do so contrary to two centuries of American constitutional tradition and absent any

> Justices Souter, Ginsburg and Breyer joined Justice Stevens® dissent in its entirety, without any
reservation as to this footnote or any other aspect of the dissent.



authorization by Congress defining the permissible scope and duration of such extraordinary
imprisonments. When the Supreme Court opinions in Padillg and Hamdi v. Rumsfeld, 124 S.Ct.
2633 (2004), are read together, it is clear that at least five members of the Supreme Court believe
the President has no authority to order the indefinite military detention without criminal charge
of citizens arrested in the United States. This court should grant the writ of habeas corpus and
hold — as the Second Circuit did and as it appears that five members of the Supreme Court would
have held had they reached the merits of the case — that Padilla must be immediately released
from military custody, leaving the government to decide whether to press criminal charges or
not.

Contrary to the government’s assertion, there is no statutory authorization for the
indefinite detention of U.S. citizens seized on U.S. soil. Neither the AUMF nor any other act of
Congress provides the President with such extraordinary power. Throughout the Nation’s
history, the Supreme Court has always required clear and specific Congressional authorization
for detention of citizens. See, e.g, Ex parte Endo, 323 U.S. 283, 300 (1944). This fact alone
renders inapposite the Supreme Court’s decision in Ex parte Quirin, 317 U.S. 1 (1942), which
rested on clear and explicit Congressional authorization of trials by military commissions —
authorization that was separate and distinct from the general authorization to use force in the
declaration of war against Germany. Moreover, Congress has underscored its intent to exercise
the full scope of its constitutional power over detention by enacting a statute specifying that “no
citizen shall be imprisoned or otherwise detained by the United States €xcept pursuant to an Act
of Congress.” See 18 U.S.C. § 4001(a). The legislative history demonstrates that § 4001(a) was
designed to prevent the President from invoking vague powers to justify precisely the sort of

national security detention at issue in this case.



The AUMF does not provide the clear and specific authorization for detention of citizens
like Padilla that the Constitution and § 4001(a) demand. The AUMF is a straightforward
authorization for the President to deploy American armed forces in combat, as he did in
Afghanistan. In Hamdi v, Rumsfeld, the Supreme Court plurality read the AUMF to “clearly and
unmistakably” authorize the detention of individuals captured on an overseas battlefield in
Afghanistan because the detention of such traditional prisoners of war is a “fundamental incident
of waging war.” 124 S.Ct. 2633, 2641 (2004) (plurality op.).> But the Hamdi plurality was
careful to limit its decision to the “narrow circumstances” presented in that case and not extend
its finding of authorization beyond the context of conventional armed conflict. d There is no
indication that the Hamdi plurality would have been willing to extend the President’s military
detention authority to citizens arrested in the United States — and indeed there is every indication
that at least one of the members of the plurality most definitely would not. Justice Breyer, who
joined the plurality opinion in Hamdi, also joined without reservation Justice Stevens’ dissent in
Padilla, which would have found that the AUMF does not authorize “the protracted,
incommunicado detention of American citizens arrested in the United States.” Jd at 2735 n.8
(Stevens, J., dissenting). Given that four Justices in Hamdi — Scalia, Stevens, Souter and
Ginsburg — believed the AUMF was insufficient even to support the detention of a U.S. citizen

captured on a conventional battlefield overseas, it seems clear that at least five members of the

> The plurality opinion in Hamdi was authored by Justice O’Connor and joined by Chief Justice
Rehnquist and Justices Kennedy and Breyer. 124 S.Ct. at 2635. Justices Souter and Ginsburg
dissented in part because they viewed the AUMF insufficient to authorize Hamdi’s non-criminal
detention, but concurred in the plurality’s judgment that the Due Process Clause entitled Hamdi
to a hearing. Id at 2652. Justices Scalia, joined by Justice Stevens, dissented on the grounds
that the Constitution forbids detention of citizens without charge absent a congressional
suspension of habeas corpus. Jd at 2660. Justice Thomas dissented because he disagreed with
the plurality’s due process analysis. Id. at 2674.



Court — Stevens, Scalia, Souter, Ginsburg and Breyer — would have held Padilla’s detention
unlawful had the Court reached the merits in his case.

The indefinite military detention without charge of U.S. citizens arrested in civilian
settings in the U.S. is very different from the overseas battlefield detentions the Hamdi Court
found the AUMEF to have authorized. Hamdi v. Rumsfeld, 337 F.3d 335, 344 (4th Cir. 2003) (en
banc) (Wilkinson, J., concurring) (“To compare [Hamdi’s] battlefield capture to the domestic
arrest in Padilla v. Bush is to compare apples and oranges.”). Far from being a fundamental
incident of waging war, the indefinite military detention of citizens arrested in the United States
based on suspected wrongdoing is entirely unprecedented in American history. As Justice Scalia
noted in Hamdi, even “[wlhere the Government accuses a citizen of waging war against it, our
constitutional tradition has been to prosecute him in federal court for treason or some other
crime.” 124 S.Ct. at 2660 (Scalia, J., dissenting). There simply is no indication that by enacting
the AUMF, Congress, without a single word of debate, intended to upset two centuries of
constitutional tradition and create a novel system for the military detention of citizens in this
country. Indeed, just a few weeks later, when it passed the PATRIOT Act, Congress vigorously
debated a provision allowing the civilian detention without charge of suspected terrorist aliens
for just seven days. It strains reason to believe that the same Congress that seriously deliberated
over this far more limited provision in the PATRIOT Act had already implicitly authorized the
detention of citizens for years at a time — without a single Member speaking one word of
concern. In sum, the AUMF cannot plausibly be read to authorize detention of citizens arrested
in the United States with the clarity and specificity that the Constitution and § 4001(a) require.

Because the AUMF does not authorize Padilla’s military detention without trial, and §

H (13

4001(a) expressly prohibits it, the President’s power is at its lowest ebb, for then he can rely






