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ARGUMENT

The government’s response boils down to the assertion that the executive branch has the
power to seize and indefinitely detain in a military jail — without criminal charge — any American
citizen whom it suspects of consorting with an enemy. No statute or constitutional clause
provides this power, and our entire constitutional history militates forcefully against it.

To support its assertion of vast executive branch power, the government relies on Hamdi v.
Rumsfeld, 124 S.Ct. 2633 (2004), and Ex Parte Quirin, 317 U.S. 1 (1942). Yet neither decision
purports to address whether the military may detain indefinitely without charge any American
citizen suspected of associating with a terrorist organization. Both Hamdi and Quirin are narrow
decisions, carefully limited by the Supreme Court to their facts. But the government would strip
away these careful limitations, leaving the executive with unbridled power to create a shadow
system of detention for citizens in the U.S. suspected of wrongdoing. Such a detention system is
fundamentally incompatible with the Constitution. Like the Framers of the Constitution, the
Supreme Court in Hamdi and Quirin recognized the crucial roles played by Congress and the
courts in guaranteeing that “a state of war is not a blank check for the President when it comes to
the rights of the Nation’s citizens.” Hamdi, 124 S.Ct. at 2650 (plurality op.) (citing Youngstown
Sheet & Tube v. Sawyer, 343 U.S. 579, 587 (1952)).! The extraordinary, but narrow, authority

recognized in Hamdi and Quirin do not support the government’s assertion of power in this case.

! Respondent secks to diminish Youngstown by calling it a case about a “domestic economic
initiative.” Opp. 11. Yet in Youngstown the Executive had invoked the Commander-in-Chief
Clause as authority for its seizure of steel mills to ensure battlefield munitions during the Korean
War. Here the Executive goes further, claiming the power to seize not steel, but citizens.



I The Executive Branch Seeks Unprecedented Powers

The Executive asserts that Padilla returned to the United States from a trip abroad
intending to commit terrorist acts at some undetermined point in the future.> But this summary
judgment proceeding is not primarily about those assertions. It is about the Executive’s claim
that it has the legal authority to detain in military jails, indefinitely and without charge, any
citizen that it suspects of associating with an enemy of the state.

The Executive’s recent statements in other proceedings regarding how broadly it
construes the “enemy combatant” category demonstrate how, once the limitations from Quirin
and Hamdi are discarded, the power the government asserts has no natural boundaries and
expands inevitably to astonishing breadth. The government’s arguments in these cases make
clear how dangerous it would be for the courts to adopt, without any legislative guidance, a
definition of “enemy combatant” that reaches beyond the classic battlefield detainee scenario
recognized in Hamdi. In oral argument in the U.S. District Court for the District of Columbia
less than two weeks ago, Executive branch lawyers said that a “little old lady” who sent a check
to “what she thinks is a charity that helps orphans in Afghanistan” could be detained in military
custody indefinitely, without charge or trial, if unbeknownst to her the donation was passed on to
terrorists. Rasul v. Bush, No. 02-0299, D.D.C., Tr. of 12/1/2004 hearing, at 25. As the Deputy
Associate Attorney General starkly stated, “someone’s intention . . . is not a factor that would
disable the military from detaining the individual as an enemy combatant.” Id. That was no slip
of the tongue. Later in the argument, the Department of Justice attorney stated that a teacher who
taught English to the son of a terrorist could also be militarily detained, indefinitely without

charge, because “Al Qaeda is seeking to train its operatives to learn English.” Id. at 27. In the

2 Petitioner does not concede those assertions, which are based on a single piece of inadmissible
evidence that lacks any indicia of reliability. See Part VI infra.



Executive’s view — in its own words — teaching English to terrorists’ children is tantamount to
“shipping bullets to the front lines,” and transforms the teacher into an “enemy combatant.” Id.

Put simply, the Executive argues that it has the power to deprive any citizen, anywhere,
and anytime, of the right to have accusations judged by a jury of his peers — merely by labeling
him an “enemy combatant.” The accumulation in a single branch of such unprecedented power
over the nation’s citizens would be constitutionally troubling even if wielded only for a brief
time. But the Executive does not claim a sort of “emergency power” with temporal limits. To the
contrary, the President has acknowledged that the source of any military power over citizens —
the war on terror — will most likely never end.> As importantly, the Executive claims that only it
can determine when the war is over, and only it can determine when the extraordinary powers
given by the war have passed. Opp. 20 n.11. In the end, the Executive seeks a permanent
enhancement of power that would dramatically upset our constitutional system.

Were this Court to conclude that the President has the power to detain Padilla without
charge under the fa;:ts alleged, it would then have to determine the proper procedures by which
the government’s evidence (if any) could be tested. Although the procedures hinted at by the
Hamdi plurality might be suitable for some battlefield detainees, they would be a constitutionally
inadequate substitute for criminal process for citizens arrested far from any field of battle based
simply on suspicion of having “associated” in some way with the enemy. While courts could
conceivably invent different procedures for each different kind of “enemy combatant” (from
battlefield detainee to little old lady), embarking down that path of ad hoc judicial legislation

could encroach on Congress’s own prerogatives. Before the courts even consider endorsing a

3 Mike Allen, Bush Tones Down Talk of Winning Terror War, WASH. POST, Aug. 31, 2004 at A06.



new shadow system of preventive detention of citizens, they should require Congress to have
spoken a great deal more clearly than it has about the parameters of such a system.

IL Common Sense and the Clear Statement Rule Make Plain that Congress Did Not
Authorize Padilla’s Detention Without Trial

1. The Executive denies the existence of the long-standing requirement that any statute
seeking to curtail Americans’ freedoms do so clearly and unmistakably. In Gutknecht v. U.S., the
Supreme Court unambiguously held that “[w]here the liberties of the citizen are involved . . . we
will construe narrowly all delegated poWers that curtail or dilute them.” 396 U.S. 295, 306-07
(1970) (quotations omitted). Gutknecht involved a federal regulation allowing military draft
boards merely to accelerate the military induction of a citizen-draftee who delinquently failed to
keep possession of his draft card. Id. at 298-300. Because the Court could find no clear statutory
authorization for accelerating induction, it rejected the attempt. Id. at 307. The present case
concerns a curtailment of freedom much more grave: not the accelerated beginning of a fixed
term of military service, but indefinite military imprisonment. It would be absurd to require a
clear statement to authorize accelerated military induction but not military imprisonment.
Confounded by the ordinary rule, the Executive ignores Gutknecht — as it ignores most of the
cases cited to support the clear statement rule. Compare Opp. 21-24 with Mem. 10-13.

Those few cases that the Executive does not ignore, it misconstrues.” Its claim that Hamdi
“specifically rejected” the clear statement rule, Opp. at 24, is utterly without support: in fact, the
Hamdi plurality reiterates the clear statement rule. Though the plurality thought that the

“specific language of detention” was not a prerequisite to a clear statement, it understood

“detention to prevent a combatant’s return to the battlefield” to be “a fundamental incident of

*E g, Brownv. US., 12 U.S. 110, 126 (1814). Chief Justice Marshall made clear that authority
to use force does not grant the President authority to confiscate enemy “persons or property”
found domestically — though the Executive prefers to omit the “persons” part. Opp. 23 n.13.



waging war” and therefore concluded that “in permitting the use of ‘necessary and appropriate
force,” Congress has clearly and unmistakably authorized detention in the narrow circumstances
considered here.” 124 S.Ct. at 2641 (emphasis added) (citing sources describing long-standing
law of war principle that detention of battlefield combatants is incident to battle). A finding of
“clear[] and unmistakabl[e]” Congressional authorization satisfies — not alters — the clear
statement rule. Id, at 2641.°

The Executive’s parsing of Quirin likewise loses the forest for the trees, as it ignores the
key fact — that in Quirin, “Congress ha[d] explicitly provided” for military tribunals by clearly
maintaining the concurrent jurisdiction of military tribunals and unmistakably “authoriz[ing]
trial, either by court martial or military commission, of those charged with relieving, harboring
or corresponding with the enemy.” 317 U.S. at 27-28 (emphasis added).®

2. The long-standing requirement that Congress “clearly and unmistakably” authorize
government curtailment of citizens’ liberties guarantees that the Executive’s Washington
bureaucrats are not left with the final word on our freedoms. Representatives from our own states
and towns must clearly decide whether to infringe their neighbors’ liberties in the name of some
perceived greater good. Our local representatives are accountable to their neighbors in ways that

Executive officials can never be, and the rule requiring our representatives to speak clearly when

3 Ex parte Endo is much the same. While Endo observed in passing that detention of a citizen
spy or saboteur “might” in some circumstances be “clearly and unmistakably” authorized by a
statute lacking “the language of detention,” the Endo Court found the petitioner’s detention not
authorized by statute and held unequivocally that courts “must assume . . . that the law makers
intended to place no greater restraint on the citizen than was clearly and unmistakably indicated
by the language they used.” 323 U.S. 283, 300-02 (1944) (emphasis added).

6 Respondent’s attempt to rely on Dames & Moore v. Regan, 453 U.S. 654 (1981), Opp. 26-27, is
completely without merit. See Mem. 18 n.13.



curtailing their neighbors’ freedoms ensures that their efforts to balance personal freedom and
national security will be influenced by the citizenry’s own values.

Nothing makes that clearer than this case. Days after the attacks of September 11 — which
were committed by aliens — Congress authorized the use of force. The authorization’s language
and legislative history show that Congress clearly contemplated troops and battlefields, but there
is no indication that Congress contemplated the detention without charge of citizens suspected of
working with terrorists. Less than six weeks later, Congress passed the Patriot Act — in order, as
the Executive correctly notes, to “expand|] the government’s authority to detain aliens” without
charge. Opp. 26 (emphasis original).7 Congress vigorously debated that expansion of Presidential
power. See generally Christopher Bryant and Carl Tobias, Youngstown Revisited, 29 Hastings
Const. L.Q. 373, 386-91 (2002) (describing debates). It carefully limited the extent of that power.
See 8 U.S.C. § 1226a (a) 5-7, (b). Yet the Executive would have this Court believe that, six
weeks earlier, Congress had given the President an even more expansive unlimited detention
power over citizens — without a single word of debate. Common sense would require rejecting
that argument even if there were no clear statement rule. No rational review of the Congressional
Record could conclude that Congress gave the Executive branch this awesome power over
citizens — without any Presidential request, any Congressional debate, or any plain statutory

language. See Mem. 16-21 2

7 The Executive’s argument that 8 U.S.C. § 1226a(a) covers a broader category of aliens than
“enemy combatants” is contradicted by its simultaneous arguments about the limitless nature of
the enemy combatant category. See supra Pt. I (noting recent Executive arguments about “little
old lad[ies]” and English teachers). § 1226a(a) permits detention without charge of aliens
suspected of involvement in “terrorist activities,” “sabotage,” “espionage,” and “overthrow of,
the Government of the United States by force, violence, or other unlawful means.”

® Respondent’s argues that the AUMF “cannot plausibly be read” not to authorize “detention of
combatants found within the United States — i.e., combatants identically situated to those that
carried out the September 11 attacks.” Opp. 25. That argument makes three fatal errors. First, it



III.  Neither Hamdi Nor Quirin Requires Setting Aside Common Sense or the Clear
Statement Rule.

1. Unable to satisfy the plain statement rule or common sense, the Executive turns to Hamdi
and Quirin to shore up its argument that it cannot be bothered to go to Congress before detaining
citizens in military jails indefinitely without charge. Neither case supports this argument.

In Hamdi, the Supreme Court held that Congress has authorized the military to detain
without charge those citizens captured fighting on a foreign battlefield in a time of war. 124 S.Ct.
at 2639-40 (plurality op.); id. at 2660 (concurring op..). Hamdi is an exceedingly narrow decision
that provides no support to the Executive’s current claims. The plurality opinion made clear that
“for purposes of this case, the ‘enemy combatant’ that [the executive branch] is seeking to detain
is an individual who, it alleges, was part of or supporting forces hostile to the United States or
coalition partners in Afghanistan and who engaged in an armed conflict against the United States
there. We therefore answer only the narrow question before us: whether the detention of citizens
falling within that definition is authorized.” Id. at 2639 (internal quotations omitted) (emphasis
added). The plurality regularly reiterated these limits.” Indeed, in rebutting Justice Scalia’s

argument that the Habeas Suspension Clause precluded the AUMF from authorizing even the

ignores the fact that every one of “those that carried out the September 11 attacks” were aliens,
not citizens. Second, it ignores the fact that federal law already provided statutory mechanisms
by which every single 9/11 attacker could have been detained if found in the U.S. (Thus, the
alleged would-be “20"™ hijacker,” Zaccarias Moussaoui, was detained by the federal government
before 9/11.) Third, it ignores that Congress explicitly addressed whether it was advisable to
augment the Executive’s power to detain aliens in the Patriot Act, not the AUMF.

° See e.g., id. at 2641 (Congress authorized detention only “in the narrow circumstances
considered here.”); id. at 2642 (holding executive branch “may detain, for the duration of these
hostilities, individuals legitimately determined to be Taliban combatants who ‘engaged in an
armed conflict against the United States.” If the record establishes that United States troops are
still involved in active combat in Afghanistan, those detentions are part of the exercise of
‘necessary and appropriate force,” and therefore are authorized by the AUME.”) (emphasis
added); id. at 2645 (noting that Hamdi had not conceded being “captured in a zone of active
combat operations in a foreign theater of war”) (italics in original; underlining added).




battlefield detention of American citizens, the plurality responded that the dissent “largely
ignores the context of this case: a United States citizen captured in a foreign combat zone.” Id. at
2643 (emphasis original). The plurality thus goes no further than finding that Congress
authorized the President to detain without charge, as “enemy combatants,” those citizens (1)
“engaged in an armed conflict against the United States” (2) who were “captured in a zone of
active combat operations” in (3) “a foreign theater of war.”!% Id. at 2639, 2645.

Even if the plurality opinion were the majority opinion, those would be the limits of the case.
But there was no majority opinion. The Court was able to issue a judgment only because two
concurring justices “join[ed] with the plurality to produce a judgment” explicitly in order to
“give practical effect to the conclusions of eight members of the Court rejecting the
Government’s position. . . .” Id. at 2660 (concurring op.).'" Though the concurrence thought that
the detention without charge even of an American citizen captured on an overseas battlefield was
“forbidden by [the Non-Detention Act, 18 U.S.C.] § 4001(a) and unauthorized by the Force
Resolution [AUMF],” it set aside those objections in order to concur in the judgment and ensure
certain procedural rights for “someone in Hamdi’s position” on remand. Id. Because no opinion
commanded a majority, “the holding of the Court may be viewed as that position taken by those

Members who concurred in the judgments on the narrowest grounds,” Marks v. U.S., 430 U.S.

19 The plurality’s repeated warnings about the limits of its holding were not accidental. The
Court expedited briefing in Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004), so the merits of Hamdi
and Padilla could be argued on the same day. Together, the cases presented a broad common
question — the limits of Presidential power over the indefinite military detentions without charge
of American citizens — in two significantly different situations: a citizen captured on a traditional
battlefield abroad (Hamdi), and a citizen seized from a civilian setting in the U.S. (Padilla).

! The government repeatedly cites the lone dissent of Justice Thomas — despite the fact that he
was the only justice to disagree with the “eight members of the Court rejecting the Government’s
position.” Id. Justice Thomas® nearly limitless view of the government’s military power over
American citizens is neither the “narrowest grounds” nor even a “position taken by those
Members who concurred in the judgments,” Marks, 430 U.S. at 193 (emphasis added).






