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INTRODUCTION

On November 22, 2005, the government filed a motion seeking this Court’s
permission to transfer Jose Padilla from the military brig, in which he has been
imprisoned as an enemy combatant for the past three and a half years, to a civilian
detention center in Florida, where Padilla has been indicted by a federal grand jury.
This Court has asked the parties to address:

[W]hether, if the government’s motion is granted, the mandate should be

recalled and our opinion of September 9, 2005, vacated as a consequence of

the transfer and in light of the different facts that were alleged by the

President to warrant Padilla’s military detention and held by this court to

justify that detention, on the one hand, and the alleged facts on which Padilla

has now been indicted, on the other.

Padilla believes the appropriate course of action is for this Court to order his
immediate transfer to civilian custody, and to defer action on the question of
whether to recall the mandate until after the Supreme Court disposes of his petition
for certiorari, which is currently scheduled to be considered in early January. If the
Supreme Court denies review, Padilla agrees with the government that there is

“good cause” for recall of the mandate and vacatur of this Court’s previous

decision, though on different grounds than the government suggests.



DISCUSSION
I. Padilla’s Transfer Would Not Divest This Court of Jurisdiction.

Petitioner agrees with the government that this Court should immediately
grant the motion to transfer Padilla to civilian custody, regardless of whether it
decides to recall the mandate and vacate the earlier decision. Allowing Padilla’s
immediate transfer would not eliminate the Court’s power to recall the mandate,
which is an equitable power that has no connection to transfer or an application for
transfer.

Nor would the transfer divest this Court of supervisory jurisdiction over the
habeas petition pending in the district court. In Rumsfeld v. Padilla, 542 U.S. 426
(2004), the Supreme Court reiterated the “important but limited proposition that
when the Government moves a habeas petitioner after she properly files a petition
naming her immediate custodian, the District Court retains jurisdiction and may
direct the writ to any respondent within its jurisdiction who has legal authority to
effectuate the prisoner’s release” from the custody that was the subject of the
original challenge. 542 U.S. at 440-41 (citing Ex parte Endo, 323 U.S. 283
(1944)). Thus, in Endo, the Northern District of California retained jurisdiction
over a habeas petition filed by a detainee in California even after she had been
moved Utah. So, too, this Court would retain supervisory jurisdiction over this

properly-filed habeas petition even after Padilla were moved to Florida.



Petitioner further notes—and the government also acknowledges—that Fed.
R. App. Proc. 23 is not likely applicable to cases where an individual is
provisionally released by the government from the form of custody he is
challenging, as opposed to simply transferred within the federal prison system.
Thus, the application no doubt stemmed from “an abundance of caution.”
Application and Notice of Release and Transfer, at 4. In criminal cases, when the
petitioner is challenging his underlying conviction but is released finally or on
parole during the course of proceedings, the case always remains justiciable, see
infra Part IV.A, but Fed. R. App. Proc. 23 is not applicable and the respondent
usually remains unchanged. The court may choose to add the state’s attorney
general or another appropriate respondent with the power to grant relief, but this is
not necessary. See, e.g., Evitts v. Lucey, 469 U.S. 387 (1985) (habeas petition filed
while prisoner was in custody but continued after prisoner’s final release from
custody, where superintendent of prison and attorney general served as
respondents); Carafas v. LaVallee, 391 U.S. 234 (1968) (habeas case filed while
prisoner was in custody but continued after final release, where sole respondent
remained prison warden). Similarly, Commandant Hanft remains the appropriate

respondent here.'

' Moreover, the requirement that a habeas petitioner sue his “immediate custodian”
in the district of confinement only applies to “challenges to present physical
confinement.” Rumsfeld, 542 U.S. at 439-40. Once Padilla is transferred from his



If this Court has any doubt about Commandant Hanft remaining the
appropriate respondent following transfer, it could properly add any nominal
military custodian within this Court’s territorial jurisdiction as a respondent before
approving the transfer. See Fed. R. App. Proc. 23; See Fed. R. App. Proc. 43; Sup.
Ct. Rule. 36.2. Likewise, the District Court, which regained jurisdiction over the
case following the issuance of this Court’s mandate, could substitute another
federal official for Commandant Hanft under the general rules governing
substitution of parties, including, inter alia, Fed. R. Civ. Proc. 25. So could the
Supreme Court. Sup. Ct. R. 36.2. This overlapping network of rules is intended to

ensure that habeas petitions cannot be mooted merely because the federal

present physical confinement by the military to the physical custody of civilian law
enforcement officials, his habeas challenge to his enemy combatant status could
not logically be directed at his immediate physical custodian in Florida, who has
no control over that status. Cf. Braden v. 30th Judicial Circuit Court of Kentucky,
410 U.S. 484, 488-89 (1973) (Kentucky court had jurisdiction over habeas petition
brought by prisoner in physical custody in Alabama but challenging a Kentucky
detainer, so long as a legal custodian could be reached by service of process);
Strait v. Laird, 406 U.S. 341 (1972) (inactive military reservist could bring habeas
action again “nominal” custodian, “a commanding officer in Indiana who had
charge of petitioner’s Army records” but who was deemed “present” in California
through the actions of his agents); Reimnitz v. State’s Attorney of Cook County,
761 F.2d 405, 409 (7th Cir. 1985) (noting that in cases where habeas petitioner
challenges deprivation of liberty he faces while on release on bail or on one’s own
recognizance, the petitioner should simply “name as respondent someone (or some
institution) who has both an interest in opposing the petition if it lacks merit, and
the power to give the petitioner what he seeks if the petition has merit—namely,
his unconditional freedom”).



government transfers a prisoner when a habeas petition is pending in the federal
court system.

In any event, the government has argued that “whatever this Court concludes
1s the appropriate response to the legal effect of the intervening events discussed
above, it should grant the government’s unopposed transfer application as soon as
possible.” Gov’t Br. at 16. The government has thereby consented to this Court’s
continued exercise of jurisdiction over the instant habeas petition regardless of the
transfer. Objections based on the immediate-custodian and territorial-jurisdiction
rules governing habeas petitions do not go to subject matter jurisdiction and thus
“can be waived by the Government.” Rumsfeld, 542 U.S. at 452 (Kennedy, J.,
concurring). Accordingly, regardless of how this Court chooses to proceed on the
recall of the mandate, there is no reason to delay the transfer of Padilla to civilian

detention.

II. Deference and Comity Counsel this Court to Delay Decision on Recall of
the Mandate Until the Supreme Court Resolves the Petition for
Certiorari.

Padilla’s certiorari petition is now pending before the Supreme Court and

scheduled to be considered within the month. Consistent with the principles of

deference and comity, the most appropriate course of action for this Court is to



defer any decision about whether to recall the mandate until after the Supreme
Court acts on the petition for certiorari.

The recall of a mandate is an action of “last resort” that should be exercised
“only in extraordinary circumstances.” Calderon v. Thompson, 523 U.S. 538, 550
(1998). The Supreme Court has underscored that this equitable power should “be
held in reserve against grave, unforeseen contingencies.” Id.; see also Alphin v.
Henson, 552 F.2d 1033, 1035 (4th Cir. 1977) (affirming that the court can recall
the mandate only in “exceptional cases”). The Supreme Court is currently
contemplating review of this case and, without the use of any extraordinary
powers, can fully consider the effect of the changed circumstances on the legal
issues at stake. Deference and comity to the Nation’s highest court should counsel
this Court to hold its power “in reserve” until the Supreme Court disposes of the
petition for certiorari. Such a course of action would avoid the unnecessary
exercise of a power that should be used only as a “last resort.”

To avoid jurisdictional conflict, lower courts usually may not act in a case
that is pending on appeal. The Courts of Appeals regularly defer to proceedings in

the Supreme Court, even before they issue their mandate.” Cf Fed. R. App. P.

> A court of appeals has more discretion to alter its judgment before the
mandate has issued than after it decides to issue it. See Wilson v. Ozmint,
357 F.3d 461, 464 (4th Cir. 2004) (“The mandate of the court has not yet
issued in this case, and, therefore, we may, at our discretion, amend what we
previously decided to make it conform, to the facts of the case, without need



41(d)(2)(B) (requiring that if a party who obtains a stay of the mandate from the
appellate court files a writ of certiorari with the Supreme Court, the stay
“continues until the Supreme Court’s final disposition”); Bernards v. Johnson,
314 U.S. 19, 30 (1942) (asserting that a circuit court, after granting a stay, “had
power to take further steps” in the case “upon disposition of the petition for
certiorari”); Alphin, 552 F.2d at 1034 (“Our control over a judgment of our court
continues until our mandate has issued . . . unless, of course, our control has been
ousted by proceedings in the Supreme Court.”) (emphasis added).

In general, an appeal “is an event of jurisdictional significance” that divests
the lower court of jurisdiction over the issues on appeal. Griggs v. Provident
Consumer Disc. Co., 459 U.S. 56, 58 (1982); see also U.S. v. Montgomery, 262
F.3d 233, 239-40 (4th Cir. 2001) (noting that the filing of an appeal ordinarily
“confers jurisdiction on the court of appeals and divests the district court of its
control over those aspects of the case involved in the appeal,” a practice which is
necessary to “avoid confusion or waste of time resulting from having the same
issues before two courts at the same time”). Actions by the lower court that alter

the status quo are thus particularly disfavored. Cf Hawaii Hous. Auth. v. Midkiff,

of finding that the case presents the sort of grave, unforeseen contingencies
which would be necessary to recall a mandate that had already issued.”)
(internal quotations omitted).






