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INTEREST OF AMICI CURIAE
Amici curiae submit this brief in support of Petitioner-Appellee Jose
Pédilla, With the writterllv consent of the parﬁes. As listed in the Appendix; |
amici include professors of constitutional law, the Center fof Constitutional

Rights, and the National Lawyers Guild.

SUMMARY OF ARGUMENT

The military has subjected Jose Padilla—an American citizen arrested
on Amefican soil—to prolonged and indefinite incommunicado detention as
an enemy combatant, without due process of law or any of the other
procedural protections that are guaranteed under the. United States
Constitution to civilian detainees. Its action is wholly unprecedented. .Not
only is there no constitutional, statutory, or common law basis for this
detention, the Executive’s exercisekof its newly asserted powers is also
proscribéd by Congressional legislation. that expressly bars such detention.
In enacting the Noh-Detention Act of 1971, 18 U.S.C. § 4001(a), Congress
feafﬁrmed the body politic’s determination never again to repeat the shame 2
of the military internment of II0,0QO individuals of Japanese ancestry—
70,000 of whom were American citizens—during World War II. Neither the
Authorization for Use of Military Force, Pub L. No. 107-40, 11.5 Stat. 224

(2001) (hereinafter “AUMF”), nor the Supreme Court’s decisions in Ex



parte Quirin, 317 U.S. 1 (1942), and Hamdi v. Rumsfelai 124 S. Ct. 2633 |
(2004), cah overcome Congress’s clear proscription against the President’-s.
use of his Commander-in-Chief powers to detain United States citizens iﬁ
the domes}tic arena,‘favr from active combat. The Non-Detention Act, the
Supreme Court’s rulings and the separation of powers doctrine on which our
democracy rests preclude the Executive’s use of assertéd war powers Within
the Urﬁted States to deprive citizens of their fundamental right to personal |

liberty.

ARGUMENT

I. SEPARATION OF POWERS PRECLUDES THE PRESIDENT
FROM USING HIS' COMMANDER-IN-CHIEF POWERS TO
DETAIN JOSE PADILLA AS AN ENEMY COMBATANT IN
THE FACE OF CONGRESS’S EXPRESS PROHIBITION IN

THE NON-DETENTION ACT, 18 U.S.C. § 4001(a)
This case is governed by the framework set forth in Youngstown Sheet
& Tube v. Sawyer, 343 U.S. 579 (1952). Where the President takes
“measures incompatible with the express or implied will of Congress, his
power is at its lowest ebb, for then he can rely only upon his own
constitutional powers minus any constitutional powers of Congress over the
matter. Courts can sustain exclusive presidential control in such a case only

by disabling the Congress from acting upon the subject.” Id. at 637-38

(Jackson, J., concurring). Here, the President has acted in contravention of



the Non-Detention Act, 18 U.S.C. § 4001(a), which precludes the President
from using his Commander-in-Chief power_S derived from a declaration of
wér or éuthorization to‘use military force to detain an American citizen
seized in the United States absent explicit Congressional authorization.

Congress clearly had the constitutional authority to enact this statute.

A. The Non-Detention Act Precludes Detention of Citizens Seized on
American Soil During Wartime Without Congressional
Authorization
In 1971, Congress passed the Non-Detention Act, 18 U.S.C.

§ 4001(a), which provides that “[n]o citizen shall be imprisoned orrotherwise
detained by the United States except pursuant to an Act of Cohgress.” This
text is unambiguous and permits no exceptions to its proscription against
executive detentions that are not s.pec‘iﬁcally authorized by statute. See
Desert Palace Inc. v; Costa, 539 U.S. 90, 93—94 (2003). (“‘Where .. [a].
statute’s words are unambiguous the judicial inquiry is complete.”) In
directing its prohibition to “the Unitgd States” and not any particular civil or
military authority acting in its name, the text makes clear its universal
application. ~ The sweeping and universal character of this explicit

prohibition is fully supported by the Act’s legislative histbry. The

legislative history of § 4001(a) reflects Congress’s clear intent to deprive the



Executive of authority to detain American citizens seized on}America’n soil
. without explicit statutory authorization particularly during wartime. |

The Nen—DetentiOn Act was enacted specifically to ehSure .‘that»the
infernment of Japanese_—Americans following the bombing of Pearl Harbor
would not be repeated. Section § 4001(a)‘had its origins as an amehdment to
H.R. 234, 92nd Cong. (1971). The purpose of that bill was, as aﬁ .ini‘tial
matter; “te repeal the Emergency Detention Act of 1950” (hereinafter |
“EDA”). H.R. Rep. No. 92-116, at 2 (1971)." Under the EDA, fhe Executive
was authorized in time of war or national emergency to detain persons as .“te
whom there is reasonable cause to believe will engage in acts of espionage
or of sabotage.”” Internal Security Act of 1950, Pub L. No. 831, 81st Cong.‘ |
2d Sees. (Sep. 23, 1950) at § 103, reprinted in H.R.}Rep. No. 92-116 at p. 9.
The House Judiciary Committee recognized, however, that: |

it is not enough to merely repeal the Detention Act. ... Repeal

alone might leave citizens subject to arbitrary executive action,

with no clear demarcation of the limits of executive authority.

It has been suggested that repeal alone would leave us where

we were prior to 1950. The Committee believes that
imprisonment or other detention of citizens should be limited to

: For example, a precursor bill that the Senate passed in 1970, S. 1872, 91st Cong.

(1969) simply would have repealed the EDA. S. Rep. No. 91-632 (1969).

The legislative findings preceding the Act stated that a “world Communist
movement,” organized on a conspiratorial basis, and with the support of the most
powerful enemy nation of the United States, had sent agents to enter the United States
and engage in “treachery . . . espionage, sabotage, [and] terrorism.” Internal Security Act
of 1950, Pub L. No. 831 (Sep. 23, 1950) at § 101(1).



situations in which a statutory authorization, an Act of
Congress, exists.

HR Rep. No. 92-116 at 5. Congfess was concerned that the méré repeal of
the EDA would result in Congressional silence on the power of the
Executive to detain during wartime — and that, out of this legislative
vacu_um, the courts might imply executive detention powers over citizens in
the next war, under the President’s Commander-in-Chief powers. If such a
case were to arise, a future President might assert that a wartime detention of
American citizens fell into the second part in the framework articulated by
Justice Jackson in the Youngstown case, where the distribution. of power
between the President and Congress is “uncertain.” 343 U.S. 579, 637
(1952).

To address this concern, Congressman Railsback introduced an
amendment to H.R. 234, to “do somefhing affirmatively, other than just the
repeal, to‘ make sure that we have restricfed the President’s wartime powers.”
Prohibiting Detention Camps: Hearings on H.R. 234 and Other Bills
Prohibiting Detention Camps Before the House Comm. on the Judiciary, |
92nd Cong., 1st Sess. 79 (1971) (hereinafter “Hearings”) (emphasis added).
See North Havén Bd. of Education v.b Bell, 456 U.S. 512, 526-27 (1982)
(“remarks ... of the sponsor of the language ultimately enacted, are an

authoritative guide to the statute’s construction.”). Both Congressman



Railsback and Congressman Ichord, the Chair of the Hous.e Internal Sécurity

Committee and the chief opponent of the Railsback Amendmen_t———which

evén‘aially passed into law as part of the Ndn-Detention Ac‘t. of 1971 and is" |

codified at 18 U.S.C. § 4001(a)—agreed that under thé fram‘ew:ork

established by Youngstown, the Railsback Amendment would operate to

constrain the President’s otherwise broad war pbwers. Congréssinan

Rail.sback explained that under thé Court’s analysis in Youngstown, “even |

though a President might have broad war power, they can be l‘imited by acts

~of Congress.” Hearings at 78. Sjmﬂarly, Congressman Ichord observed ‘that ‘
Youngstown “teaches tﬁat where Congress has acted on a subject within its

jurisdiction, sets forth its policy, and asserts its authority, the Prelsidentv
might not thereaftef act in a contrafy manner.” 117 Cong. Rec. 31544

(1971). For Congressrhan Ichord, as for Congressman Railsback, the

amendment that Railsback introduced would, “under the Youngstown Steel

case . . . prohibit even the i)icking up, at the time of a declared war, at a time

of an invasion of the United States, a man whom we would have reasonable

cause to believe would commit espidnage or sabotage.” Id. at 31549.
vSection 4001(a) was designed to en.sure that in future Wars, whatever

wartime power the President had to detain American citizens believed to be






