S TR e N el
qe!
= ENVIRONMENTAL

ADVISORY

The Wiggin & Dana Environmental Advisory is a periodic newsletter designed to inform clients and other interested parties about

Autumn 1998 volume 1/number 1

recent developments in the field of environmental law. Nothing in the Wiggin & Dana Environmental Advisory constitutes legal
advice, which can only be obtained as the result of a personal consultation with an attorney. The information published herein is
believed to be accurate at the time of publication but is subject to change and does not purport to be a complete statement of all
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Underground Storage Tank Upgrade Deadline

Approaching

If you have not already done so, underground
storage tanks must be upgraded, replaced or
properly closed by December 22, 1998 in order to
meet the requirements of federal regulations that
take effect that day. The U.S. Environmental
Protection Agency (“EPA”) set the deadline 10
years ago to give tank owners plenty of time to
comply with the then new environmental
regulations. This deadline applies only to tanks
that are not used for the storage of heating oil
for on-site consumption or otherwise exempt
from upgrade requirements.

Under EPA regulations that took effect in
December of 1988, tanks installed before that
date and which are not protected against
corrosion, spills, and overfills must be upgraded,
replaced, or properly closed by December 22,
1998. Given the environmental damage which
can result from leaking underground storage
tanks and considering that the EPA set the
December 22nd deadline ten years ago, we
anticipate aggressive enforcement of the new
regulations including stiff penalties.

There are about 17,000 regulated underground
storage tanks in Connecticut alone, an estimated
10 percent of which need to be upgraded. The
New England States and the EPA are planning to
work together in aggressively enforcing state and
federal requirements for upgrading, replacing or
removing bare steel, commercial underground
storage tanks.

Underground storage tanks that are considered to
be in compliance must have at a minimum: (1)
corrosion protection on the tank and piping; (2) a
method of leak detection; (3) catchment basins to
contain spills from delivery hoses; and (4) overfill
protection such as an automatic shutoff device.

Costs to bring tanks into compliance with the
1998 requirements vary widely, depending on the
size and nature of a tank, local labor rates, and
other factors. As we approach December 1998,
these costs could rise due to increased customer
demands and finding available contractors to do
the work by the deadline may be difficult.

Reporting of Significant Environmental Hazards

Public Act 98-134, which recently became
effective, concerns the reporting of certain
significant environmental hazards by owners of

contaminated property. The Act requires, in

certain situations, that a technical environmental
professional — an individual who collects soil,
water, vapor or air samples for purposes of
investigating and remediating sources of

pollution — and the owner of the property notify
the Connecticut Department of Environmental
Protection (“DEP”) of pollution at the property
being investigated or remediated.

Specifically, the Act requires the technical

environmental professional to notify his or her

client and the property owner, within set periods
continued on page 4




Spill Reporting

The newly enacted provisions concerning significant
contamination reporting join section 22a-450 of the General
Statutes of the State of Connecticut, which creates a broad
requirement to report to the DEP spills or releases of a wide
variety of substances. Enacted in 1969, section 22a-450 has
never been the subject of implementing regulations or
guidance. Confusion within the regulated community as to
what constitutes a reportable spill has ensued and,
understandably, has caused anxiety and possibly over-
reporting. In 1995, the statute was amended to require
reporting only for spills that “pose[] a potential threat to
human health or the environment.” While conceptually
reducing the universe of reportable spills, the amendment
added the notoriously vague concept of a “potential threat” to
human health or the environment, and, therefore, did little to
clarify the requirements of the statute.

In 1996, in an attempt to clear up the confusion over spill
reporting, the DEP Waste Management Bureau Advisory
Committee set up a Spill Notification Regulations
Subcommittee, comprised of members of the regulated and
regulating community (the “Subcommittee”) to advise the
DEP on a strategy for spill reporting in Connecticut. Earlier
this year, the Subcommittee produced a report recommending
a spill reporting strategy that, among other things, seeks to
clarify terms where they are vague; creates reporting
exceptions, carve-outs, and thresholds; and allows for
reporting flexibility for certain qualified facilities.

Essentially, the strategy recommends a risk-based, common
sense approach to spill reporting. Contained or confined spills,
or spills of substances that by their chemical nature are not
dangerous would not need to be reported, nor would
insignificant quantities of admittedly harmful substances. In
addition, the strategy allows for certain facilities with
expertise in the handling of hazardous substances to set up
their own written spill reporting protocol subject to DEP
approval.

The strategy contains helpful concepts and even some detail
(e.g. proposing reportable quantities for chemicals, petroleum,
and extremely hazardous substances). It does not suggest a
preference for implementing the strategy through legislation,
regulation, or guidance. Nevertheless, the strategy sets forth a
reasoned, risk-based approach that should go a long way
toward clarifying the duty to report under section 22a-450.

Brownfields and Connecticut’s

Over the last few years, both the federal government and many
state governments have attempted to facilitate the
redevelopment of brownfield sites. EPA has defined
brownfields as “abandoned, idle or underused industrial and
commercial sites where expansion or redevelopment is
complicated by real or perceived environmental contamination
that can add cost, time or uncertainty to a redevelopment
project.” President Clinton announced the Administration’s
Brownfields Initiative in 1993, and the EPA brought the
initiative to life in 1995 with the Brownfields Action Agenda.
Under the Brownfields Action Agenda; the EPA, among other
things, has reduced the number of sites on its Superfund
database, issued guidance that indicates that lenders will not
be pursued under Superfund unless the lender “actively
participates” in the day-to-day management of the property,
and funded several Brownfields Pilots that provide funds to
municipalities for use in the investigation, remediation and
redevelopment of brownfield sites.

Many states have enacted legislation aimed at creating
incentives for the redevelopment of brownfields. The State of
Connecticut first addressed the issue of brownfields in 1992
with the Urban Sites Remedial Action Program (the “Urban
Sites Program”). The Urban Sites Program is a program of
somewhat limited scope in which the Connecticut Department
of Economic and Community Development (“DECD”) can
acquire polluted sites in order to facilitate the redevelopment
of the sites. Only sites located in distressed communities or in
an “enterprise zone” with economic and development
potential as determined by the DECD are eligible for the
program.

In 1995, Connecticut created a voluntary cleanup program
with wide applicability (the “Voluntary Remediation
Program”). Under the Voluntary Remediation Program,
owners or prospective purchasers may remediate certain
contaminated sites and receive a covenant not to sue from
the Connecticut Department of Environmental Protection
(“DEP”).

Together, the Urban Sites Program and the Voluntary
Remediation Program have not sparked the redevelopment of
a significant number of brownfield sites. Therefore, the
Connecticut General Assembly passed, at the end of the 1997
legislative session, a brownfields bill: H.B. 5430 “An Act
Concerning Brownfields Redevelopment and Recycling.” On
June 8, 1998, H.B. 5430 became Public Act 98-253 (the “Act”).
The Act, which became effective on October 1, 1998, creates a
comprehensive set of inducements to owners and potential
purchasers of brownfields to remediate and redevelop
brownfield properties. Through the Act, the State hopes to
turn the potential of its various brownfield initiatives into
redeveloped properties. The following describes the significant
sections of the Act.
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