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On June 22, 2009, the Connecticut Supe-

rior Court judges, at their Annual Meeting, 

approved the recommendation of the Con-

necticut Superior Court Rules Committee to 

substantially revamp the Practice Book rules 

for class actions to align them more closely 

with Rule 23 of the Federal Rules of Civil 

Procedure (“Rule 23”).  The new rules went 

into effect on January 1, 2010, replacing the 

regime that has been in effect in Connecticut 

since 1975.  This article walks through the 

numerous changes and discusses the ratio-

nale behind the shift, the remaining differ-

ences between Connecticut’s new rules and 

the federal rules, and some implications for 

Connecticut state court class action practi-

tioners.

I. The Old Rules
Connecticut’s previous rules, currently 

codified as Practice Book Sections 9–7 and 

through 9–10, were enacted in 1975.1  Sec-

tion 9–7 provides that,

One or more members of a class may 

sue or be sued as representative parties 

on behalf of all only if (1) the class is so 

numerous that joinder of all members is 

impracticable, (2) there are questions of 

law or fact common to the class, (3) the 

claims or defenses of the representative 

parties are typical of the claims or de-

fenses of the class, and (4) the represen-

tative parties will fairly and adequately 

protect the interests of the class.

This language is virtually identical to Rule 

23(a),2 and sets forth the four requirements 

applicable to all class actions, known in 

practice as numerosity (of members), com-

monality (of issues), typicality (of claims), 

and adequacy (of representation).  Connect-

icut’s state courts have considered these fac-

tors over the years, and federal courts have 

developed a robust jurisprudence interpret-

ing and applying these rules.

Practice Book Section 9-8 used to read:

An action may be maintained as a class 

action if the prerequisites of Section 9-7 

are satisfied and if the judicial author-

ity finds that the questions of law or fact 

common to the members of the class pre-

dominate over any questions affecting 

only individual members and that a class 

action is superior to other available meth-

ods for the fair and efficient adjudication 

of the controversy.

This language—the so-called “predomi-

ing and awarding attorneys’ fees, when 

available by law.8

II. The New Rules: Modeling 
Connecticut’s Rules on the 
Federal Rules
The Connecticut Supreme Court has em-

phasized that, given the relative dearth of 

Connecticut class action jurisprudence, 

“our class action requirements…are similar 

to those applied in the federal courts….thus, 

we look to federal case law in construing our 

class certification requirements.”9  Second 

Circuit decisions are considered particularly 

persuasive.10  But given the evolving nature 

of Rule 23 and attendant jurisprudence in 

the federal courts, it seemed that Connecti-

cut was (procedurally) being left behind.  

To bring Connecticut’s rules more in line 

with Rule 23, and to make the best use of 

the rich federal jurisprudence on heavily 

litigated Rule 23, the Rules Committee sub-

stantially revised Connecticut’s rules.  Be-

cause Section 9–7 already mirrored Federal 

Rule 23(a), it remains unchanged.  Section 

9–10 escaped amendment as well, although 

new Section 9–9 adopts many of the spe-

cific provisions of Federal Rule 23(d).11  But 

Sections 9–8 and 9–9 received a complete 

overhaul, incorporating much of Federal 

Rule 23(b)-(h).  We review these changes in 

detail.

Section 9–8.  The substantial and important 

amendments to Section 9–8 align Connecti-

cut procedure with Federal Rule 23(b).  New 

Section 9–8 reads,

Sec. 9–8. —–Class Actions Maintain-

able.

An action may be maintained as a class 

action if the prerequisites of Section 9-7 

are satisfied, and in addition:

        (1) the prosecution of separate ac-

tions by or against individual members 

of the class would create a risk of: (A) in-

consistent or varying adjudications with 

respect to individual members of the 

class which would establish incompat-

ible standards of conduct for the part[y] 

opposing the class; or (B) adjudications 

with respect to individual members of 

the class which would as a practical mat-

ter be dispositive of the interests of the 

other members not parties to the adjudi-

cations or substantially impair or impede 

their ability to protect their interests, or

nance” and “superiority” tests—tracks the 

language of a portion of Rule 23(b)(3).  But 

the “predominance” class action, the only 

one specifically contemplated by the Con-

necticut Practice Book, is just one of three 

kinds of class actions Rule 23 long has        

allowed.3  

Practice Book Section 9-9 provided only 

that:

A class action shall not be withdrawn or 

compromised without the approval of the 

judicial authority.  The judicial authority 

may require notice of such proposed dis-

missal or compromise to be given in such 

manner as it directs.

By contrast, Federal Rule 23(e), which also 

requires a court to approve dismissal or 

compromise of a class action, describes at 

length the procedures required for approving 

the compromise.  For example, under Rule 

23(e)(1), the court “must” direct notice to 

class members of the compromise—a man-

date not present in Section 9–9’s permissive 

language.  Rule 23(e) also requires the court 

to hold a hearing to determine whether the 

proposed settlement is fair,4 provides mem-

bers of a “predominance” class with rights 

to opt out of the settlement,5 and affords 

class members who would be bound by the 

prospective compromise the right to object 

to the proposal.6  Other than allowing “no-

tice,” Section 9–9 did not address the rights 

(if any) the class members had with respect 

to settlements.

Practice Book Section 9-10, entitled “Or-

ders to Ensure Adequate Representation,” 

roughly tracked Federal Rule 23(d).  While 

not identical, each provision generally em-

powered the court to make orders during the 

course of the action to protect the interests 

of the class, including direction of notice or 

amendment of pleadings.

Notably, several provisions of Federal Rule 

23 had no analogue in the Practice Book at 

all.  For example, Rule 23(c), a procedural 

kitchen sink, describes at length require-

ments relating to the certification order, the 

notice that must be sent to putative class 

members, and the class judgment.  It also 

authorizes classes with respect to less than 

all of an action (i.e., as to a particular issue 

or as to a subclass).  The Practice Book was 

silent on all of these issues.  The Practice 

Book also did not address appointment of 

class counsel7 or procedures for determin-
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  (2) the party opposing the class has act-

ed or refused to act on grounds generally 

applicable to the class, thereby making 

appropriate final injunctive relief or cor-

responding declaratory relief with respect 

to the class as a whole; or 

 (3) the court finds that the questions 

of law or fact common to the members 

of the class predominate over any ques-

tions affecting only individual members, 

and that a class action is superior to other 

available methods for the fair and effi-

cient adjudication of the controversy.  The 

matters pertinent to the findings include: 

(A) the interest of members of the class in 

individually controlling the prosecution 

or defense of separate actions; (B) the ex-

tent and nature of any litigation concern-

ing the controversy already commenced 

by or against members of the class; (C) 

the desirability or undesirability of con-

centrating the litigation of the claims in 

the particular forum; (D) the difficulties 

likely to be encountered in the manage-

ment of the class action.

Other than a “which” here and a “that” there, 

the new rule tracks Rule 23(b) verbatim. 

 

As a result of these amendments, the “pre-

dominance” class is no longer the only tool 

available for aggregating claims in Con-

necticut.  New Section 9–8(1) is the parallel 

to Rule 23(b)(1), which—while relatively 

lightly litigated—affords an avenue for class 

treatment of claims that create a significant 

risk of inconsistent obligations on the defen-

dant if litigated individually, or where one 

plaintiff ’s action will practically decide the 

rights of others.12  Except for “limited fund” 

class actions, where the number of individ-

ual claims may swamp the available pool of 

recovery, this type of class action typically 

focuses on injunctive and declaratory relief.

discretion to determine the appropriate 

timing.  Thus, if significant discovery 

is necessary before a proper certifica-

tion can be made, the rule allows courts 

the latitude to accommodate this need.   

court also must specify the class, claims, 

and defenses in a certification order.  

While some judges were, as a practical 

matter, following both paths, this revi-

sion formalizes the practice.

Notice of the certification decision is now 

required,18 with “the best notice practicable 

under the circumstances, including individ-

ual notice” where reasonable to members of 

“predominance” classes.19  The notice must 

address several issues, including, for “pre-

dominance” classes, the binding effect of 

a judgment on class members in a Section 

9–8(3) class.20

•฀ Section฀ 9–9(a)(3)฀ addresses฀ the฀ form฀

and content of a class action judgment.  

Section 9–9(a)(4) enables courts to cer-

tify classes “with respect to particular 

issues”21 and to create subclasses where 

appropriate.22  However, certifying less 

than a whole cause of action as a class 

does not reduce the otherwise-applicable 

burdens; plaintiffs still must demonstrate 

that the requirements for class treatment 

have been met with respect to the issues 

or subclasses. 23

•฀ Section฀ 9–9(b),฀ like฀ Rule฀ 23(d),฀ now฀

expressly authorizes the court to make 

orders to conduct the proceedings and 

prevent “undue repetition or complica-

tion in the presentation of evidence or 

argument.”24  The notice provisions of 

Section 9–10 are expanded and clari-

fied here,25 and the court now may im-

pose conditions on the parties,26 require 

amendment to the pleadings to deal with 

the progress of the litigation,27 or “deal[] 

New Section 9–8(2) incorporates Rule 

23(b)(2)’s structure for “injunctive relief ” 

class actions, a tool previously unavailable 

in Connecticut but sometimes invoked in 

civil rights or discrimination cases in fed-

eral courts where the defendant’s conduct 

allegedly affects the entire class in the same 

manner13 and the focus of the action is in-

junctive or declaratory relief.  Where money 

damages are the primary relief requested, 

many courts do not allow a Rule 23(b)(2) 

“injunctive relief ” class, and instead require 

plaintiffs to meet the Rule 23(b)(3) “pre-

dominance” factors and to provide notice, 

and opt-out rights.14  The federal circuits 

have taken differing approaches to assessing 

whether money damages play a sufficiently 

significant role in a given case to preclude 

certification of an injunctive relief class.15 

Connecticut courts will have to grapple with 

this issue going forward.  

Finally, new Section 9–8(3) retains the “pre-

dominance” formulation but adds the fed-

eral rule’s four additional factors to consider 

whether the “predominance” class require-

ments have been met.

Section 9–9.  The revamped Section 9–9 

adopts the substance of Rule 23(c), (d), 

(e), (g), and (h).  Its new title, “Procedure 

for Class Certification and Management of 

Class,” reflects its new scope, broader than 

its previous focus on “Dismissal or Com-

promise of Class Action.”

•฀Section฀9–9(a),฀incorporates฀the฀

concepts of Federal Rule 23(c), and re-

quires the court to issue its certification 

decision “at an early practicable time,”16 

in an order “defin[ing] the class and the 

class claims, issues or defenses, and… 

appoint[ing] class counsel.”17  This revi-

sion underscores the need to make the 

class determination sooner rather than 

later in the litigation, but affords courts 

To bring Connecticut’s rules more in line with 
Rule 23, and to make the best use of the rich 
federal jurisprudence on heavily litigated Rule 
23, the Rules Committee substantially revised 
Connecticut’s rules.
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with similar procedural matters.”28  

These revisions reflect a recognition of 

the litigation management challenges 

presented by class actions.

•฀Section฀9–9(c)฀expands฀the฀court’s฀and฀

the parties’ obligations in the event of 

any contemplated settlement.  Now, for a 

certified class,29 the court not only must 

approve the settlement, but must follow 

specific steps to do so, including requir-

ing reasonable notice,30 holding a hear-

ing and making findings from that hear-

ing that the settlement is fair,31 and, for 

“predominance” classes, ensuring that 

absent class members have the oppor-

tunity to opt out of the proposed settle-

ment.32

The parties now must file a disclosure “iden-

tifying any agreement made in connection 

with the proposed settlement, withdrawal or 

compromise.”33  Absent class members are 

specifically authorized to object to proposed 

settlements.34

•฀ Sections฀ 9–9(d)฀ and฀ (e)฀ incorporate฀

much of Rule 23(g), dealing with the 

appointment of class counsel. “Class 

counsel must fairly and adequately rep-

resent the interests of the class.”35  To 

ensure this, the court must delve into 

prospective class counsel’s work on the 

case, knowledge of the law, experience 

in other class actions and complex liti-

gation matters, as well as the resources 

counsel will dedicate to the action.36  The 

court may also consider any other matter 

it deems relevant to the decision whether 

to appoint a particular lawyer or law firm 

as class counsel.37  Section 9–9(e) pro-

vides a procedure for appointing interim 

counsel38 or choosing among multiple 

applicants for class counsel.39 

•฀Section฀9–9(f),฀like฀its฀federal฀counter-

part, does not create a right to attorneys’ 

fees or costs.  It merely outlines a proce-

dure for determining fees or costs where 

already “authorized by law or by consent 

of the parties.”40  Under Section 9–9(f), 

the party seeking fees or costs must sub-

mit its request by timely motion with no-

tice to all parties.41 Class members and 

the party from whom payment is sought 

may object to the motion,42 and the court 

must hold a hearing and issue a decision 

with its findings of fact and conclusions 

of law.43

IV. Implications
In some respects, the amendments appear 

to expand the availability of class actions 

in Connecticut courts.  Certainly, the revi-

sions of Section 9–8 to allow for “injunctive 

relief ” classes and for classes where courts 

are concerned about potentially unfair in-

consistent obligations that might be im-

posed in multiple individual actions allow 

for classes to be certified where none could 

before.  But the adoption of these two new 

class action vehicles may have less impact 

than one might expect.  

Given that Rule 23(b)(1) receives consid-

erably less attention than its companion 

provisions, it is reasonable to assume that 

Section 9–8(1), modeled on that section, 

also will apply in limited cases.  While Sec-

tion 9–8(2) may see more action, the re-

quirements for such a class generally force 

plaintiffs to choose between damages and 

injunctive/declaratory relief as the primary 

remedy.  If damages are the focus of the 

action, the plaintiff still must satisfy the 

more demanding “predominance” inquiry 

and provide mandatory notice and opt-out 

rights to absent class members.  If a plaintiff 

seeks to avoid the “predominance” class’s 

strictures in favor of injunctive relief, he 

may be unable to vigorously pursue claims 

for money damages, reducing the appeal of 

class treatment for some plaintiffs.

Other aspects of the new Rules may raise 

the hurdle for certification. For example, 

elucidation of additional considerations 

“pertinent” to the “predominance” class, 

which was already extant in Connecticut, 

may raise the threshold for certification of 

such classes.  Additionally, federal appellate 

courts have made very clear that trial courts 

must delve into the facts and even decide 

class-related factual issues that overlap with 

the merits, when these issues are relevant to 

the certification decision.47  Connecticut’s 

adoption of the federal framework may re-

sult in more emphasis on this issue in the 

Connecticut courts.  

Finally, Connecticut’s adoption of various 

“housekeeping” provisions from Rule 23 

should not expand or abridge substantive 

rights.  However, these rules will provide 

needed guidance to courts and parties with 

respect to managing sometimes unwieldy 

class actions. CL

III. Remaining Differences 
between Connecticut’s New 
Rules and Rule 23
While the new Connecticut rules largely 

parallel Rule 23, there are still some differ-

ences for the practitioner to keep in mind.

First, Section 9–10, regarding orders in 

connection with a class action, remained 

untouched.  That section overlaps, in part, 

new Section 9–9(b), but has some unique 

provisions.  For example, Section 9–10 al-

lows the court to require security, a provi-

sion not found in the federal rules.  Section 

9–10 also specifies that, “[w]henever the 

representation appears to the judicial au-

thority inadequate fairly to protect the inter-

ests of absent parties who may be bound by 

the judgment, it may at any time prior to the 

judgment order an amendment of the plead-

ings, eliminating therefrom all reference to 

representation of absent persons, and it shall 

order entry of judgment in such form as to 

affect only the parties to the action and those 

adequately represented.”44  This power, 

while implicitly available under Rule 23(d) 

as substantially enacted in Section 9–9(b), 

is explicitly discussed only in Section 9–10.

Second, because of ongoing confusion 

among some courts as to the status of a case 

filed as a putative class action, but not yet 

certified, new Connecticut Section 9(c)(1)

(A) specifies that “Court approval is not re-

quired for a settlement, withdrawal or com-

promise of a claim in which a class has been 

alleged but no class has been certified.”45  

This language resolves any uncertainty re-

garding whether and how to allow an action 

to be settled or withdrawn prior to (or in the 

absence of) a certification order.  This lan-

guage also underscores the importance of 

the certification decision, particularly for 

notice requirements to absent, putative class 

members: unless and until the class is certi-

fied, the case may be treated as an ordinary, 

individual action.

Finally, Rule 23(f) allows an immediate 

appeal of a class certification decision by 

permission of the court of appeals, in the 

reviewing court’s discretion.  The new Con-

necticut rules provide no similar procedural 

mechanism for appealing a class certifica-

tion decision, although specific statutory 

mechanisms may be available for certain 

types of class actions, such as those un-

der the Connecticut Unfair Trade Practices 

Act.46


