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Second Circuit decided

many significant cases in 2009.
This article focuses only on those cases from,
or significantly affecting, the District of Connecticut.

Beyond geography, our selection criteria were completely
subjective, and the nine cases discussed here (five civil and
four criminal) reflect only our opinion of the decisions that

might be most interesting to Connecticut practitioners.

With that caveat, we begin with the five civil decisions.
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Five Civil Cases

On September 21, 2009, the court issued
a long-awaited decision in Connecticut v.
American Electric Power Co.,' on the viabil-
ity of litigating tort claims based on global
warming. Plaintiffs—eight states (including
Connecticut), one municipality (New York
City), and three land trusts—sued six elec-
tric power corporations, asserting that de-
fendants’ contributions to global warming
created a public nuisance. Plaintiffs sought
an order forcing defendants to cap and then
reduce their carbon dioxide emissions. The
District Court for the Southern District of
New York dismissed the complaints on po-
litical question grounds, holding that the
complaint “touched on so many areas of
national and international policy” and “re-
vealed the transcendently legislative nature
of this litigation.” In a lengthy decision

by Judge Peter W. Hall, the Second Circuit
reversed.

A significant victory for plaintiffs in envi-
ronmental cases, the Second Circuit first
held that the nuisance claims were not
barred by the political question doctrine.
Applying the seminal test for justicability
from Baker v. Carr,’ the court found none
of the factors from that case were satisfied.
In so concluding, the court rejected defen-
dants’ conclusory statements regarding the
broad sweep of plaintiffs’ claims, and em-
phasized the fact that “federal courts have
successfully adjudicated complex com-
mon law public nuisance cases for over a
century.” According to the court, although
there are many national and international
political efforts to curtail global warming,
“not every case with political overtones is
non-justiciable.” Indeed, the court held that

“[gliven the checks and balances among
the three branches of our government, the
judiciary can no more usurp executive and
legislative prerogatives than it can decline
to decide matters within its jurisdiction sim-
ply because such matters may have politi-
cal ramifications.”® The Second Circuit then
addressed several questions that the district
court had not resolved, concluding that the
plaintiffs all had standing to bring their
claims and that the complaints stated a valid
claim under the federal common law of pub-
lic nuisance that had not been displaced by
federal statutes (such as the Clean Air Act).’
Shortly after the Second Circuit’s decision
in American Electric Power, courts in the
Fifth and the Ninth Circuit weighed in on
similar lawsuits,® making it likely that the
Supreme Court will soon address these tort-
based global warming claims.
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The court encountered another “political”
question in Dean v. Blumenthal’ There, a
former candidate for the Office of Attorney
General (Martha Dean) challenged a con-
tractual prohibition on campaign contribu-
tions from, inter alia, employees of private
law firms. Plaintiff asserted that the contrac-
tual prohibition, which law firms at one time
accepted in order to do legal work for the
Attorney General’s Office, violated her First
Amendment right to receive campaign con-
tributions, among other things. The district
court granted defendant’s motion to dismiss,
ultimately concluding that the plaintiff did
not have a constitutional right to receive
campaign contributions.

The Second Circuit affirmed the dismissal,
for different reasons. According to the court,
developments during the pendency of the
case rendered moot several of the plaintiff’s
prayers for relief (declaratory judgment,
injunctive relief and for a cease-and-desist
order prohibiting enforcement of the con-
tracts). In December 2005, while Attorney
General Blumenthal’s motion to dismiss the
complaint was pending in the district court,
the General Assembly passed campaign fi-
nance legislation that prohibited contribu-
tions from state contractors and prospec-
tive state contractors to certain committees
affiliated with a candidate for the Office of
Attorney General. Although the new stat-
ute did not preempt the identical conduct
proscribed by the disputed contract provi-
sions,'® the court noted that Attorney Gen-
eral Blumenthal had taken the position that
the statutory ban “wholly and permanently
superseded” any contractual provision in
contracts with law firms."" According to the
court, “the Attorney General’s claim is bol-
stered by his voluntary practice of not en-
forcing the contractual prohibition over the
past six years and of deleting the contractual
prohibition over two years ago.”'* The court
also affirmed the dismissal of plaintiff’s
claim for monetary damages on alternate
grounds. According to the court, regard-
less of whether plaintiff had a constitutional
right to receive campaign contributions, that
right “was not clearly established at the time
of Blumenthal’s alleged misconduct, and
Blumenthal is therefore entitled to qualified
immunity.”!3

Unlike Dean, the court did find a consti-
tutional violation in Cooper v. U.S. Postal
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Service,'* agreeing with the district court
that religious displays at a contract postal
unit (“CPU”) in Manchester, Connecticut,
violated the Establishment Clause. CPUs
are postal facilities operated on private
property pursuant to revenue-sharing agree-
ments with the United States Postal Service.
Since June 2002, there has been a CPU in
Manchester located at the Full Gospel In-
terdenominational Church (the “Church”).
The church operated the CPU through a
non-profit corporation, Sincerely Yours, Inc.
(“SYT”). The interior of the CPU was simi-
lar in appearance to any post office—with a
postal counter manned by SYI employees,
post office boxes, and shelving units offer-
ing a variety of postal services. The exterior
of the building displayed a sign with the fa-
miliar eagle logo of the postal service. The
Manchester CPU also contained various
religious displays, including among other
things, prayer cards, a box located on the
postal counter into which postal service
customers can deposit prayer requests, and a
television monitor displaying church-relat-
ed videos on one side of the postal counter.

Plaintiff sued in October 2003, arguing that
the Manchester CPU is a “state actor,” and
the religious displays violate the Establish-
ment Clause. District Court Judge Dominic
J. Squatrito agreed, and ultimately ordered
SYI to remove all religious displays and
cease from acting in a manner that pros-
elytizes or advances religion. The Second
Circuit upheld the district court’s Establish-
ment Clause analysis, in a unanimous deci-
sion written by Chief Judge Dennis Jacobs,
but remanded to the district court to fashion
a more narrow injunction that would better
cure the violation. In so holding, the court
held that SYT (operating the CPU) is a state
actor “only as to those areas of its facil-
ity where the public function takes place,
namely the postal counter, the postal boxes,
and the shelving unit that stores and displays
postal materials.”'> Accordingly, the district
court’s injunction—requiring the removal of
all religious displays and messages—was
overbroad. Indeed, the court noted that “the
removal of all religious messages would
render the premises a single-use post office,
and would prevent the second legitimate use
to which the premises are dedicated.”'® Ac-
cording to the court: “[a] direct, effective
and complete remedy for the violation is one
that limits the public function to designated

public spaces and returns the remainder of
the facility to SYI’s private purposes.”!’
The court remanded for the district court to
fashion a new injunction consistent with its
opinion.

Switching to ferry passenger fees and the
scarcely-cited Tonnage Clause, Connecti-
cut commuters likely welcomed the court’s
affirmance of Judge Droney’s decision in
Bridgeport and Port Jefferson Steamboat
Co. v. Bridgeport Port Authority.'® Defen-
dant Bridgeport Port Authority (“BPA”)
collected fees from passengers traveling
by ferry from Bridgeport to Port Jefferson,
Long Island. Plaintiffs (the ferry company
and several passengers) challenged the
constitutionality of the passenger fees un-
der the Commerce Clause and the Tonnage
Clause.” District Court Judge Christopher
F. Droney concluded that the fees were un-
constitutional, entered judgment for the
plaintiffs, awarded nominal damages to
some plaintiffs, and enjoined the BPA from
imposing such fees in the future. Key to
that conclusion was the fact that, although
the BPA provides services to the entire Port
District—and not just to ferry passengers—
the passenger fees collected from 1993 to
2004 correlated very closely with the BPA’s
total operating expenses for the same pe-
riod. Based on these facts, the district court
concluded that the passenger fee failed the
first two prongs of the dormant Commerce
Clause test enunciated in Northwest Air-
lines, Inc v. County of Kent,® because the
fee (1) was not “based on some fair approxi-
mation of use of the facilities,” and (2) was
“excessive in relation to the benefits con-
ferred.”*! The court also found a violation
of the Tonnage Clause where the passenger
fee “was used for the impermissible purpose
of raising general revenues and for general
projects which did not and could not benefit
ferry passengers.”?

The Second Circuit easily affirmed. Writing
for the court, Judge Jon O. Newman rejected
the BPA’s argument that the passenger fees
were based on a fair approximation of the
ferry passengers’ use and were not excessive
in relation to the benefits the ferry passen-
gers received: “The BPA correctly argues
that there need not be a perfect fit between
the use of the facilities and the support of
those facilities by the fee,...but the discrep-
ancy here exceeds permissible bounds.”?

On the facts presented, the court held that
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“[t]he limits of both a fair approximation of
use and excessiveness are plainly exceeded
when the fees support a BPA budget that in-
cludes, for example, a development project
for reducing traffic on 1-95, the interstate
highway running generally along the Con-
necticut shore”—a project that would not
“confer an actual or potential benefit on
ferry passengers as users of the ferries.”
Similarly, the court affirmed the district
court’s finding that the fees violated the Ton-
nage Clause because the passenger fee “is
used for the impermissible purpose of rais-
ing general revenues and for projects which
do not and could not benefit the ferry pas-
sengers.”?

Last in the civil section is Fortunato Gar-
cia v. Hebert et al.,* an unpublished deci-
sion from November 12, 2009. Although
unpublished decisions are usually short
and uneventful, this one warrants special
mention. The case involved plaintiff’s civil
rights complaint against prosecutors in the
State’s Attorneys’ Office at the Connecticut
Superior Court in Bantam, Connecticut.
According to his complaint, when plaintiff
appeared for an arraignment at the Con-
necticut Superior Court G.A. 18 in Bantam,
a prosecutor “verbally and publicly abused”
him, and then told him to go home without
advising him of his right to counsel or his
next court date. Plaintiff never appeared be-
fore the judge for his arraignment, although
the court records (which plaintiff claimed
were fabricated) indicated that plaintiff had
personally appeared before the court, had
been arraigned and advised of his rights,
and had been directed to appear at his
next court date, January 5, 2007. Plaintiff
was later arrested for failure to appear. In
his civil rights complaint, plaintiff alleged,
among other things, that “the contrived use
of the ‘Failure to Appear’ criminal charge by
the Connecticut State’s Attorney’s Office is
a statewide policy and practice designed to
apply pressure on low-income and minority
defendants to frighten and force them not to
contest the original underlying charges.””’
On the prosecutors’ motion to dismiss,
District Court Judge Robert N. Chatigny
accepted and approved Magistrate Judge
Donna F. Martinez’s Recommended Ruling
and dismissed the claims based on prosecu-
torial immunity.

The Second Circuit affirmed, in a short,
unpublished summary order. Of note, how-

ever, the concluding paragraph of that order
stated that the court was “disturbed by the
allegations of prosecutorial conduct at issue
and by the State of Connecticut’s ostensible
refusal in its brief and at oral argument to
admit that were those allegations true, the
practices would be, if not unconstitutional,
likely illegal and certainly improper.”?® The
court then ordered the Attorney General’s
Office to provide the Second Circuit, within
30 days, with a “detailed report discussing
what steps have been taken to address the
practice of the State’s Attorney at the Con-
necticut Superior Court in Bantam, Con-
necticut, and what steps are being taken
to ensure that they will not continue in the
future.”” The Attorney General’s report to
the court, submitted as a three-page letter
on December 10, 2009, concluded that there
was no prosecutorial misconduct in Ban-
tam. According to the letter, the practice of
sending defendants home before their ar-
raignment in front of a superior court judge
has stopped for reasons unrelated to the
litigation.*

Four Criminal Cases

Next we turn to four cases from the criminal
side of the Second Circuit docket. In United
States v. lonia Management S.A.,>' the Sec-
ond Circuit reviewed a guilty verdict fol-
lowing a jury trial before Judge Janet Bond
Arterton convicting a ship management
company of violating the Act to Protect Pol-
lution from Ships (APPS),** and imposing a
criminal fine of $4.9 million. The APPS im-
plemented two related international marine
environmental treaties comprising MAR-
POL.** The provision of the APPS at issue
concerned the prevention of oil pollution by
oceangoing vessels. The defendant, a ship
management company incorporated in Li-
beria and headquartered in Greece, managed
the M/T Kriton, a 600-foot oil tanker, a Ba-
hamian flagged vessel. The Krifon delivered
oil and petroleum products to ports up and
down the East Coast of the United States,
including Connecticut, New York, Florida,
and the U.S. Virgin Islands.* The crew of
the Kriton routinely discharged oily waste-
water directly to the ocean through a “magic
hose” that bypassed the ship’s onboard oil
filtration equipment. The crew then made
false entries into its oil record book (ORB)
to conceal the illegal discharges.

The primary legal issue before the Second
Circuit was whether the APPS and its regu-

lations requiring maintenance of an ORB
merely required the defendant to possess an
ORB (as the defendant argued), or to accu-
rately keep the ORB (as the government ar-
gued). Not surprisingly, the Second Circuit
sided with the government, holding that any
other interpretation would be contrary to
the plain text of the APPS regulations, and
would defeat the fundamental purpose of
MARPOL and the APPS—i.e., preventing
pollution on the high seas.

We flag this case because of an amicus brief
filed by a number of leading corporate and
criminal defendant’s associations—includ-
ing the Association of Corporate Counsel,
the U.S. Chamber of Commerce, the Na-
tional Association of Criminal Defense
Lawyers, and the National Association of
Manufacturers—that raised an interesting
legal argument on corporate vicarious li-
ability. They argued that, in light of recent
Supreme Court decisions restricting civil
corporate vicarious liability, similar height-
ened standards should be imposed in the
criminal context. Amici curiae suggested
that the Second Circuit add a new element
to the prosecution’s burden: In order to hold
a corporation criminally vicarious liable, the
government must prove that the corporation
lacked effective policies and procedures to
deter and detect criminal actions by its em-
ployees. In essence, amici curiae argued
that a corporation should be able to assert a
due diligence defense to corporate vicarious
liability.

The Second Circuit rejected this argument
because it was raised only by amici cur-
iae—and not by the defendant—and it was
contrary to established Second Circuit prec-
edent. lonia was probably not the best case
to assert such an argument, considering the
substantial evidence of management’s in-
volvement in the decision to use the “magic
hose,” and the fact that defense counsel
never objected to the jury instruction on
corporate vicarious liability. However, we
suspect this may be only the beginning of a
dialogue between corporate defendants and
their counsel, government authorities, and
the courts on this issue.

Our next case, United States v. Rocky Sa-
mas,* involves a defendant who pled guilty
to a number of drug trafficking crimes, and
was sentenced by Judge Janet C. Hall to the
mandatory minimum of 240 months’ im-
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prisonment for possession with intent to dis-
tribute 50 grams or more of crack cocaine.
On appeal, Samas argued that his equal pro-
tection rights were violated because there
was and is no rational basis for the disparity
between the statutory mandatory minimum
sentences for powder cocaine compared to
crack cocaine. The crack versus powder co-
caine disparity originated in the Anti-Drug
Abuse Act of 1986.3° This Act adopted a
“100-to-1 ratio” that treated every gram
of crack cocaine as the equivalent of 100
grams of powder cocaine. Although the
Sentencing Commission adjusted the crack
guidelines downward by roughly 20 percent
in November 2007, and made this change
retroactive in March 2008, Congress has not
altered the statutory mandatory minimums
for crack cocaine offenses.

On appeal, Samas primarily relied on Kim-
brough v. United States,’” in which the Su-
preme Court held that “the cocaine Guide-
lines, like all other Guidelines, are advisory
only,” and that a sentencing judge has discre-
tion to “consider the disparity between the
Guidelines’ treatment of crack and powder
cocaine offenses” so long as the court does
not “purport to establish a ratio of its own.”*®
Samas argued that Kimbrough cast doubt on
the continued vitality of any and all of the
sentencing disparities between powder and
crack cocaine, whether guideline or statu-
tory. The Second Circuit disagreed, holding
that Kimbrough only bears upon the “discre-
tion of district judges to sentence within the

mandatory minimum and maximum brack-
ets set by the federal narcotics statutes,” but
does not alter the Second Circuit’s prior
precedent rejecting constitutional challeng-
es to disparities in the mandatory statutory
sentencing scheme itself.>

In United States v. John W, Bell,*° the Sec-
ond Circuit reviewed the government’s ap-
peal from Judge Alfred V. Covello’s grant
of a new trial. The case involved a shoot-
out between FBI agents and the defendant
at a gas station in Bridgeport, Connecticut,
ignited by the agents’ attempt to execute a
search warrant as part of an investigation
into a gambling organization. According
to their testimony, the agents were wear-
ing bullet-proof vests emblazoned with the
word “POLICE” across the front and back
in bright yellow letters, and announced that
they were the police executing a search war-
rant. The defendant testified that he fired his
gun at the agents in self-defense, claiming
that he thought he was being robbed. The
jury, believing the agents, convicted the
defendant of attempted murder of a federal
officer (among other offenses). On defen-
dant’s motion, Judge Covello granted a new
trial based on two legal mistakes the court
identified sua sponte: (1) a flawed definition
of “intentional” conduct in the jury instruc-
tions, and (2) the use of a general verdict
form instead of special interrogatories that
would have addressed each element of the
charged offenses and the defense of self-
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defense. The district court also found that
there was insufficient evidence to prove be-
yond a reasonable doubt that the defendant
did not act in self-defense.

The Second Circuit rejected the district
court’s conclusion that its jury instructions
were flawed, observing that the challenged
instructions employed the precise language
required by Second Circuit precedent (lan-
guage which is also found in L. Sand et al.
Modern Federal Jury Instructions).*! More-
over, the jury instructions as a whole repeat-
edly made clear that the jury needed to find
that the defendant’s actions “were the prod-
uct of intent rather than accident.™* As for
the district court’s finding that it should have
given special interrogatories, the Second
Circuit noted the preference for general ver-
dicts in criminal cases, and held that special
interrogatories were unnecessary because
the district court “more than adequately
addressed the issue of self-defense and its
importance” in the rest of the jury charge.*
Finally, the Second Circuit concluded that
there were no exceptional circumstances
that would justify the district court’s usur-
pation of the traditional jury function of
conducting credibility assessments of the
various witnesses, and concluded that on
the record as a whole, it was not clear that
it would be a manifest injustice to let the
guilty verdict stand.*

Finally, we turn to United States v. Leon
Williams,* a case that originated outside the
District of Connecticut, but affects sentenc-
ing in gun and drug cases throughout the
Circuit.* In Williams, the defendant was
convicted of a drug trafficking crime which
carried a ten-year mandatory minimum sen-
tence under 21 U.S.C. § 841(b)(1)(A), and
of possession of a firearm in furtherance
of that drug trafficking crime, an offense
which carried a five-year mandatory mini-
mum consecutive sentence under 18 U.S.C.
§ 924(c). Normally—or at least until the
Second Circuit’s ruling last year in United
States v. Whitley*’—a mandatory minimum
sentence for a § 924(c) conviction runs con-
secutively to the underlying drug or violent
crime. However, Whitley upended the prior
interpretation of the introductory clause
of § 924(c), which states in relevant part
that these additional mandatory minimum
sentences apply “Except to the extent that
a greater minimum sentence is otherwise
provided by this subsection or by any other
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provision of law . . . ™ Whitley held that
this “except” clause in the statute “means
what it literally says™: a § 924(c) consecu-
tive mandatory minimum sentence is inap-
plicable where the defendant is subject to
a longer mandatory minimum sentence for
drug or violent crime arising from the same
operative set of facts or criminal transac-
tion.* In Whitley, the underlying mandatory
minimum was associated with another gun
crime—fifteen years’ imprisonment under
the Armed Career Criminal Act,*® compared
to the defendant’s ten-year mandatory mini-
mum term of imprisonment under § 924(c).
In Williams, the government argued that
Whitley should only be applied where the
“other provision of law” was another gun
offense. The government also argued—as it
did in Whitley—that this reading of the “ex-
cept” clause would be contrary to the fun-
damental purpose of the statute, which was
to enhance the mandatory criminal penalties
for the use of a gun during a violent or drug
trafficking crime. The Second Circuit in
Williams, bound by its prior ruling in Whit-
ley, rejected these arguments, and simply
held that the “other provision of law” meant

any higher mandatory minimum imposed by
a conviction for any drug or violent crime
arising from the same criminal transaction
or operative set of facts.”!

The Second Circuit’s interpretation of the
provision is at odds with that of other cir-
cuits, thus creating a circuit split that may ul-
timately be resolved by the Supreme Court.
As of this writing, the First, Third, Fourth,
Fifth, Sixth, Seventh, and Eighth Circuits
have rejected the Second Circuit’s interpre-
tation. In fact, the Seventh Circuit rejected
the Whitley/Williams approach in response
to an Anders motion, ultimately holding that
“it would be frivolous to argue that a district
court is barred from imposing any sentence
at all for a § 924(c)(1) count when some
other count of conviction requires a greater
mandatory minimum.”>

While hardly a comprehensive summary of
the work of our Circuit Court, we have at-
tempted to capture significant cases origi-
nating from the District of Connecticut or
impacting our District. We will continue to
monitor the decisions of the court and we
look forward to reporting to you again next
year. CL

Attorney Jim Glasser is a partner in Wig-
gin and Dana's White Collar and Appellate
Practice Groups. He formerly served as the
Chief of the Criminal Division and Chief
of Appeals of the U.S. Attorney s Office for
the District of Connecticut. Attorney Erika
Amarante is a partner in Wiggin and Dana s
Franchise, Antitrust, and Appellate Practice
Groups. Attorney Robert Klee is an associ-
ate in Wiggin and Dana’s Appellate, Liti-
gation, and Energy and Ultilities Practice
Groups. He formerly served as a law clerk
on both the Second Circuit and the District
of Connecticut.

Notes
1. 582 FE3d 309 (2d Cir. 2009).
2. Id. at 320.
3. 369 U.S. 186, 210 (1962). In Baker, the
court set forth six “formulations” that “may
describe a political question,” including, for
example, where there a textually demonstrable
constitutional commitment of the issue to a co-
ordinate political department, or where it would
be impossible for judicial resolution without
expressing lack of the respect due coordinate
branches of government. /d. at 217.
4. 582 F.3d at 326.
5. Id. at332.

(continued on page 33)

IN VALUATION, OUR MAIN BUSINESS IS

S

TO UNDERSTAND YOURS.

Meticulous research and attention to detail. That's why we have been voted one of the "Best”
iIn business valuation by the readers of the Law Tribune. To discuss your specific needs, call
John H. Kramer, ASA, CPA/ABV, CFE, CFF directly at 860-561-6807.

FORENSIC ACCOUNTING  LITIGATION SERVICES =~ BUSINESS VALUATION ~ CONSTRUCTION CLAIMS

BANKRUPTCY  ECONOMIC DAMAGES COMPUTER FORENSICS  E-DISCOVERY

BlumShapiro

Accounting ‘Tax ‘ Business Consulting

blumshapiro.com | West Hartford « Shelton « Westport « Waterbury * New York

Connecticut Lawyer  March 2010

17



could hold that terminating an employee
because the employer fears violence from
the abuser is not a violation of public policy.
Also, another superior court could hold that
whether terminating a victim of domestic
abuse is or is not a violation of public policy,
it is a decision best made by the legislature
and absent an express legislative prohibition
against doing so, conclude that public poli-
cy does not ban it. Therefore, absent a de-
finitive ruling of the Connecticut Supreme
Court or legislative action, legal uncertainty
surrounds a victim who is terminated. Those
victims must now weigh not only their phys-
ical safety, but also their financial safety,
when deciding whether to report the abuse
or to seek protection.’

In contrast to Connecticut, New York now
treats victims of domestic violence as a pro-
tected class, like race, sex, and religion.'
Connecticut should do likewise. CL

Attorney Bernard Jacques is a partner at
Pepe & Hazard LLP who focuses on coun-
seling, and litigation on behalf of manage-
ment clients.
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rare appeal in United States v. Huckabee,
Docket No. 09-1308-cr, where the district
court declined to impose a mandatory con
secutive sentence relying on Williams.

In its appellate brief the government
acknowledged the district court was bound
by Williams but argued that it was appealing
to preserve appellate rights because Williams
was wrongly decided.
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