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Lawyers seeking guidance on electronic discovery will find
a significant current disparity between Connecticut’s state and federal
courts. The Federal Rules of Civil Procedure were amended in 2006
specifically to address e-discovery, and the federal reporters are replete
with opinions on nearly every facet of the topic. By contrast, the
Connecticut Practice Book does not yet specifically address e-discovery,
and the case law is relatively anemic. But not for long. The Rules
Committee of the Superior Court has proposed a series of important
amendments to the Practice Book that should bring it in closer alignment
with federal practice,” and the number of state court opinions is likely
to increase with the need to construe these rules in an ever-expanding
universe of electronically stored information (ESI). This article discusses
several key questions about the discovery of ESI in Connecticut, and
highlights some key differences and similarities between applicable
federal and state court rules and decisions.?

What is ESI?

The Federal Rules define ESI as “including
writings, drawings, graphs, charts, photo-
graphs, sound recordings, images, and other
data or data compilations—stored in any
medium from which information can be ob-
tained whether directly or, if necessary, af-
ter translation by the responding party into

a reasonably usable form.”

By contrast, the Practice Book does not
currently define ESI. However, a proposed
amendment to § 13-1 would define ESI as
“information that is stored in an electronic
medium and is retrievable in perceivable
form* 1In turn, “electronic” would be de-
fined as “relating to technology having elec-
trical, digital, magnetic, wireless, optical,
electromagnetic, or similar capabilities.”
The commentary explains that these pro-
posed definitions are based in part on the
2006 amendments to the Federal Rules of
Civil Procedure, but also were “intended
to encompass future developments in com-
puter technology” and to be “sufficiently
broad to cover all types of computer-based
information” and “sufficiently flexible to

encompass future technological changes

and development.”®

When must ESI be preserved?
There is no existing or proposed Federal
Rule or Practice Book section addressing
when the duty to preserve ESI arises. How-
ever, the Second Circuit has held that it at-
taches when parties have “notice that the
evidence is relevant to litigation or when a
party should have known that the evidence
may be relevant to future litigation.”” The
Connecticut Supreme Court similarly has
held that “parties to a pending or impend-
ing civil action...have a legal duty to retain
evidence relevant to that action.”® Under
these similar standards, state and federal
cases tend to agree, for example, that actual
notice of litigation, demand letters for pres-
ervation, and even knowledge of an incident
probable to result in litigation trigger the ob-
ligation to preserve relevant ESI.°

How must ESI be preserved?

Similar to the timing of the obligation to
preserve ESI, the Federal Rules do not ad-
dress the steps that must be taken to satisfy

the obligation. Over the past decade, how-
ever, numerous federal courts have writ-
ten on the issue. Principal among them is
Zubulake V,'° which opined that “it is not
sufficient to notify all employees of a liti-
gation hold and expect that the party will
then retain and produce all relevant infor-
mation. Counsel must take affirmative steps
to monitor compliance so that all sources of
discoverable information are identified and
searched.”"! Examples of affirmative steps
that counsel is expected to take include
becoming fully familiar with the client’s
document retention policies and data reten-
tion architecture, speaking with information
technology personnel, communicating with
the “key players” in the litigation, and/or
running system-wide keyword searches.'?
Failures to take such steps, leading to the
loss of ESI, can result in sanctions, such as
an adverse inference and paying the costs of
further discovery, including a second round
of depositions.'

Neither the Practice Book nor Connecti-
cut common law provide similarly specific
guidance for preserving ESI in state court—
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a significant gap in practice between the
Connecticut state and federal courts.

Are there consequences for a
“good faith” loss of ESI?

The Federal Rules allow parties to avoid
sanctions for a failure to preserve ESI, if
the failure results from the “routine, good-
faith operation of an electronic informa-
tion system.”'* However, it should come as
no surprise that this “safe harbor” applies
generally to only those losses of ESI that
occur before the obligation to preserve the
ESI arises.”® The commentary explains that
this protection reflects the fact that “many
steps essential to computer operation may
alter or destroy information, for reasons
that have nothing to do with how that in-
formation might relate to litigation,” and,
therefore, losses of ESI can result without
culpability.'® By the same token, the “good
faith” limitation “means that a party is not
permitted to exploit the routine operation of
an information system to thwart discovery
obligations by allowing that operation to
continue in order to destroy specific stored

information that it is required to preserve.”!”

The Practice Book does not presently con-
tain a similar safe harbor, but the proposed
amendments seek to add one to § 13-14.1%
The proposed provision is substantially
identical to its federal counterpart, and its
“good faith” limitation similarly “may re-
quire that a party intervene to modify or
suspend features of the routine operation
of a computer system to prevent loss of in-
formation if that information is subject to a
preservation obligation.”"

What are the consequences of
losing ESI after the obligation
to preserve has arisen?

As with any failure to comply with one’s
discovery obligations, Federal Rule 37
provides a generally applicable set of pro-
cedures and remedies that can be used, in
addition to a court’s inherent authority,
to address the specific failure to preserve
ESIL.* Similarly, Practice Book § 13-14 au-
thorizes a range of orders to remedy discov-
ery abuses generally, and can be relied on
to address a specific failure to preserve ESI.

More specifically, federal courts often ad-
dress the loss of ESI through the lens of
“spoliation.” The Second Circuit has de-
fined spoliation as “the destruction or
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significant alteration of evidence, or the
failure to preserve property for another’s
use as evidence in pending or reasonably
foreseeable litigation.”' Federal courts
have explained that spoliation of ESI can
be negligent, grossly negligent, or willful.
Negligent spoliation occurs when relevant
material is lost despite the producing party’s
good faith efforts. Grossly negligent spolia-
tion occurs when the offending party fails to
take basic necessary actions to preserve ESI
(e.g., failing to send out a litigation hold no-
tice). Willful spoliation requires bad faith.?
These levels of culpability are important not
only to a court’s analysis of an appropriate
remedy, but also to the relative burdens of
proof in demonstrating that the lost ESI is
sufficiently relevant and prejudicial to war-
rant a given remedy. When there is a find-
ing of negligent spoliation, for example,
federal courts do not typically presume the
relevance and prejudicial nature of the lost
evidence, but, rather, require the request-
ing party to prove both through other evi-
dence. By contrast, where ESI has been lost
through gross negligence, courts have used
their discretion in deciding whether to pre-
sume or otherwise require a showing by the
requesting party of relevance and prejudice.
If there is willful spoliation, courts typically
presume relevance and prejudice, although
the presumption is rebuttable.?

Federal courts have exercised wide discre-
tion in remedying a loss of ESI, regardless
of the degree of culpability. For example,
the Second Circuit has agreed that an ad-
verse inference may be appropriate “even
for the negligent destruction of documents
if that is necessary to further the remedial
purpose of the inference,” because it makes
“little difference to the party victimized by
the destruction of evidence whether that act
was done willfully or negligently.”* In its
view, the adverse inference is the means
for restoring the evidentiary balance, and is
used “not because of any finding of moral
culpability, but because the risk that the evi-
dence would have been detrimental rather
than favorable should fall on the party re-
sponsible for its loss.”? Other sanctions that
have been used to remedy the loss of ESI
have included fines, cost-shifting, preclu-
sion of evidence as well as individual claims
and defenses, and defaults and dismissals.?

Similar guidance for analyzing and rem-
edying the loss of ESI does not exist in the

state court case law. As a general matter, the
Connecticut Supreme Court has held that
“intentional spoliation” can result in an ad-
verse inference if it is shown that a party (1)
intentionally, and not merely inadvertently,
destroyed the evidence; (2) the destroyed
evidence is relevant; and (3) the party seek-
ing production acted with due diligence,
e.g., by putting the producing party on no-
tice that the evidence should be preserved.?”’
The Court limited the remedy to an adverse
inference based on its view that the rem-
edy should place the discovering party in
the same position as if the spoliation did
not occur, rather than punish the producing
party. However, it did “leave to another day
the determination of the appropriate rem-
edy when the spoliator’s intent had been to
perpetrate a fraud.”?® The Court also made
clear that the trier of fact must be instructed
that it “may,” but is “not required” to, apply
the inference after the requisite showing has
2 This general framework for
intentional spoliation has been applied in
the specific context of lost ESI,*® but there
is little analysis in the case law addressing
a negligent or grossly negligent loss of ESI.

been made.

The Connecticut Supreme Court also has
recognized an independent cause of action
for intentional spoliation, available where:
(1) a defendant has knowledge of a pend-
ing or impending civil action, (2) destroys
evidence, (3) in bad faith, that is, with intent
to deprive the plaintiff of his or her cause of
action, (4) the plaintiff is unable to establish
a prima facie case without the lost evidence,
and (5) there are damages.’!

Must parties confer about ESI?

Federal Rule 26(f) was amended in 2006 to
require parties to discuss, at the beginning
of an action, “any issues about disclosure or
discovery of electronically stored informa-
tion, including the form or forms in which
it should be produced.” The commentary
explains that this requirement was based
on the idea that, when parties “anticipate
disclosure or discovery of electronically
stored information, discussion at the out-
set may avoid later difficulties or ease their
resolution.”* To that end, the Local Rules
provide a model form for the Rule 26(f)
report, which requires parties, among other
things, to address their agreement or failure
to agree on issues “including, but not lim-
ited to, the form in which such data shall be
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produced, search terms to be applied in con-
nection with the retrieval and production of
such information, the location and format of
ESI, appropriate steps to preserve ESI, and
the allocation of costs of assembling and
producing such information.””

By contrast, neither the current nor pro-
posed state court rules contain any such
requirement that the parties meet and con-
fer at the outset of litigation to discuss ESI
issues—another significant gap in practice
between the state and federal courts in Con-
necticut.

Who bears the costs of
e-discovery?

ESI is not immune from the general pre-
sumption under Federal Rule 26 that the
responding party must bear the expense of
complying with discovery requests.** Typi-
cally, that presumption holds for ESI that is
maintained in an “accessible” format (i.e.,
“stored in a readily usable format”), and
courts consider cost-shifting only in connec-
tion with “inaccessible” ESI, such as data
stored on backup tapes.** Indeed, the Feder-
al Rules state that a party “need not provide
discovery of electronically stored informa-
tion from sources that the party identifies as
not reasonably accessible because of undue
burden or cost.”*® If a motion to compel or
for protective order is filed, “the party from
whom discovery is sought must show that
the information is not reasonably accessible
because of undue burden or cost.”*” If that
showing is made, the court may nonetheless
order discovery from such sources “if the
requesting party shows good cause, consid-
ering the limitations of Rule 26(b)(2)(C),”
which balance the costs and potential ben-
efits of discovery (i.e., the “proportionality
test”).3

The commentary further explains that the
“considerations may include (1) the speci-
ficity of the discovery request, (2) the quan-
tity of information available from other and
more easily accessed sources, (3) the failure
to produce relevant information that seems
likely to have existed but is no longer avail-
able on more easily accessed sources, (4)
the likelihood of finding relevant, respon-
sive information that cannot be obtained
from other, more easily accessed sources,
(5) predictions as to the importance and
usefulness of the further information, (6)
the importance of the issues at stake in the

litigation, and (7) the parties’ resources.”

After weighing these factors, the court “may
specify conditions for the discovery,”*
which, among other things, can include the
payment of “part or all of the reasonable
costs of obtaining information from sources
that are not reasonably accessible.”!

The Practice Book currently does not have
an equivalent cost-shifting structure. How-
ever, the proposed amendments would
implement standards that are substantially
identical to the Federal Rules. Under the
proposed rule, for “good cause shown,” the
court is expressly authorized to enter orders
regarding “the allocation of expense of the
discovery of electronically stored informa-
tion, taking into account the amount in con-
troversy, the resources of the parties, the im-
portance of the issues, and the importance
of the requested discovery in resolving
the issues.”* The commentary elaborates
that, like the Federal Rules, the amend-
ment would require production of “reason-
ably accessible” ESI, and that the decision
“whether to require the responding party to
search for and produce information that is
from sources that are not reasonably acces-
sible depends not only on the burden and
expense of doing so, but also on whether the
burden and expense can be justified in the
circumstances of one case.”* The commen-
tary also provides factors similar to those in
federal court, and states that, “if the court
orders discovery after these considerations,
the court may allocate, in its discretion, the

expense, in whole or in part, of discovery.”*

In what form must ESI be
produced?

The Federal Rules do not dictate a form for
the production of ESI. However, they allow
a requesting party to “specify the form or
forms in which electronically stored infor-
mation is to be produced.”® In turn, the
producing party may object to the specified
form, but must “state the form or forms it
intends to use.” If a particular form of ESI
is not requested, a party “must produce it
in a form or forms in which it is ordinarily
maintained or in a reasonably usable form

or forms.”*’

In addition, a party “need not
produce the same electronically stored in-

formation in more than one form.”*

Federal case law has provided additional
guidance. For example, in one recent case,
a plaintiff sought records from four gov-

ernment agencies under the Freedom of
Information Act. There was no agreement
between the parties as to the form of the
production, and, among other things, elec-
tronic records were produced in a form that
was not text searchable and did not contain
metadata. The plaintiff challenged the form
of the production, and the court held that
productions of ESI under Rule 34 require
searchability and metadata, which the court
considered to be “an integral part of an elec-
tronic document.”*

Although the Practice Book also does not
specify a form for production of ESI, it does
currently provide that, for good cause, a
court may order and shift the costs of the
disclosure of ESI in “an alternative format,”
after considering the cost of the requested
format.®® However, a proposed amendment
to § 13-9 would substitute language more
closely tracking the Federal Rules: “If in-
formation has been electronically stored,
and if a request for production does not
specify a form for producing a type of elec-
tronically stored information, the respond-
ing party shall produce the information in
a form in which it is ordinarily maintained
or in a form that is reasonably usable. A
party need not produce the same electroni-
cally stored information in more than one
form.”! According to the commentary, this
new language is “designed to more clearly
address the form of production of electroni-
cally stored information,” and “allows the
requesting party to specify the form and
allows the responding party to object, and
creates a default rule for production if no
form is specified.”*

Can ESI be clawed back?

Given that the production of ESI is often
voluminous, there is an increased risk of
an inadvertent disclosure of privileged in-
formation. As the commentary to the Fed-
eral Rules explains, “the risk of privilege
waiver, and the work necessary to avoid
it, add to the costs and delay of discovery.
When the review is of electronically stored
information, the risk of waiver, and the time
and effort required to avoid it, can increase
substantially because of the volume of elec-
tronically stored information and the diffi-
culty in ensuring that all information to be
produced has in fact been reviewed.”* In
recognition of this fact, the Federal Rules
codify the right to seek the return of mistak-
enly produced ESI. They specifically pro-
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vide that, after being notified that privileged
information was inadvertently disclosed,
the receiving party “must promptly return,
sequester, or destroy the specified informa-
tion and any copies it has; must not use or
disclose the information until the claim is
resolved; must take reasonable steps to re-
trieve the information if the party disclosed
it before being notified; and may promptly
present the information to the court under
seal for a determination of the claim.”**

The Practice Book is currently silent on the
issue, but the amendments would add a new
provision, § 13-33, which is substantially
identical to the Federal Rules.>

Conclusion

The current rules and case law in state and
federal court addressing e-discovery leave
Connecticut practitioners with disparate
levels of guidance on several key issues. If
adopted, the proposed amendments to the
Practice Book should bridge the gap to a
large extent, and yield some consistency for
lawyers who practice in both courts. Given
the relative lack of current guidance in state
court, and that the proposed amendments to
the Practice Book seek largely to federalize
e-discovery practice in state court, Con-
necticut practitioners should understand the
similarities and differences that currently
exist, and may find it prudent to follow fed-
eral practice where the guidance is not as
refined in the state rules and case law. CL

Attorney Kevin M. Smith is a partner, and
Attorney John Gregory Robinson is an asso-
ciate, in the Litigation Department of Wig-
gin and Dana LLP.

Notes

1. On January 24, 2011, the Rules Committee
unanimously voted to submit to public hear-
ing proposed revisions to Practice Book §§
13-1, 13-2, 13-5, 13-9, and 13-14, and a new
§ 13-33. See Minutes § 3 (Jan. 14, 2011).
The public hearing was held on May 31,
2011. See Conn. L.J. (Apr. 26, 2011). As of
the date that this article was submitted for
publication, the proposed amendments were
awaiting final review and approval by the
Rules Committee.

2. For further guidance on e-discovery, prac-
titioners can consult materials published by
The Sedona Conference (available at http://
www.thesedonaconference.org), a forum
dedicated to developing principles and best
practice recommendations that have been
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