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n almost every white-collar case, questions
I arise about the attorney-client privilege and

work-product doctrine. Issues concerning
the identity of the client, the holder of the privi-
lege, and whether representation of multiple
clients is proper are often present at the very
start, and the fluid nature and complexity of
most white-collar investigations often com-
plicate efforts to protect the privilege against
claims of waiver. This article reviews recent
cases concerning attorney-client privilege and
work-product doctrine issues that may arise
in a white-collar case or investigation.

‘Finazzo’

In United States v. Finazzo, the court consid-
ered an issue that is arising more frequently
in the age of rampant email communications:
whether the attorney-client privilege is lost
when an individual communicates with his
personal counsel through his employer’s
email account.! Ten years after the fraudu-
lent scheme alleged in the indictment began,
an investigative firm hired by Aéropostale
to conduct an unrelated internal investiga-
tion discovered an email in an Aéropostale
executive’s work account that was from the
executive’s personal attorney. This email
disclosed the executive’s interest in one of
Aéropostale’s vendors through which he

JOSEPH MARTINI and ROBERT HOFF are partners at Wiggin
and Dana, where they are both members of the white-collar
defense, investigations and corporate compliance practice.

.

received a secret profit. |
Finazzo, the executive,
claimed that he never
authorized his personal
attorney to send privi-
leged materials to his
company email address,
and asserted that when
he received the email,
he “forwarded it to a
non-Aéropostale email
account, deleted the
email...and instructed
[his lawyer] to send
confidential informa-
tion only to another
email address.”? Upon
discovery of the email,
the company’s CEO and
general counsel terminated Finazzo for cause.
In the criminal case, Finazzo sought to pre-
clude introduction of the email, claiming he
had a reasonable expectation of privacy in his
corporate email account. The court applied a
four-factor test that, while advisory, had been
“widely adopted by many courts.”™ The test
asks: (1) Does the corporation maintain a pol-
icy banning personal email or other objection-
able use; (2) does the company monitor the
use of the employee’s computer or email; (3)
do third parties have a right of access to the
computer or emails; and (4) did the corpora-
tion notify the employee, or was the employee
aware of the use and monitoring policies.*
Because company policy fluctuated, and
no firm policy was in place in the year that
Finazzo received the email, the court looked
to company policy from the preceding and
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following years, ultimately concluding that
Finazzo waived his attorney-client privilege.
Each of the policies placed restrictions on
personal use of the corporate email account
and banned certain personal uses altogether,
which lowered Finazzo’s expectation of pri-
vacy. Finazzo argued that because Aéropostale
failed to enforce the policies, and in fact never
engaged in any actual monitoring, Aéropostale
contributed to a reasonable belief that the
account was private. While evidence of moni-
toring would make an expectation of privacy
less reasonable, the court held that the com-
pany’s reservation of rights to monitor was
enough to weigh this second factor against
Finazzo. Noting that the third factor, “right of
access,” focused on steps the employee took
to protect the confidentiality of communica-
tions, the court held that Finazzo’s deletion of
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the email shortly after it arrived carried little
weight because Finazzo knew the email would
pass through the company’s server regardless
of the deletion. The fourth factor also weighed
against Finazzo because he clearly was aware
of the company’s monitoring policy.

Even if Finazzo’s use of the company email
system did not defeat his privilege claim, the
court concluded that Finazzo’s “hour-long
discussion with [the CEO and general coun-
sel] about that same email certainly waived
it.”> The court rejected Finazzo’s claim that
he couldn’t waive privilege in a document
already possessed by Aéropostale simply by
responding to questions about it, finding that
position “reflect[ed] a serious misunderstand-
ing of the purpose of privilege.”® Nor was the
court persuaded by his argument that his
disclosure was not “voluntary” because the
meeting was “hostile and coercive,” finding
that “Finazzo’s so-called interrogators repeat-
edly expressed affection for him and one of
them even began crying,” making it hard to
“imagine a less hostile meeting at which an
employee is fired.”’

‘Ghavami’

We now turn to United States v. Ghavami,
which contains an excellent discussion of
the various permutations that counsel must
consider when seeking to protect confidential
communications with clients. The case is also
areminder that clients must be warned not to
disclose privileged communications to other
individuals who are not within the attorney-
client relationship, even if they believe those
individuals are friends or colleagues who can
be trusted with the information.

In Ghavami, the court considered whether
a group of declarants waived the attorney-
client privilege or work-product protections by
sharing attorney-client communications with
other corporate employees who were acting
as government cooperators.® The defendants
were charged with rigging bids for guaranteed
investment contracts. In discovery, the gov-
ernment produced to the defendants more
than 600,000 audio files, including consensual
recordings and recorded conversations from
trading desks, some of which included indi-
viduals describing to the cooperators com-
munications the declarants had with personal
or corporate counsel. The so-called “privilege
claimants”—a group of executives, employees,
financial advisors and companies—sought to
“claw back” recordings and notes from the gov-
ernment before that evidence was disclosed
to the trial team and defendants, claiming
protection under the attorney-client privilege,

work-product doctrine and the parties’ joint
defense agreement.

The court’s waiver analysis produced at
least three important points. First, “[o]nly the
party that possesses the privilege may assert
or waive it,” and corporations possess the
attorney-client privilege for communications
with corporate counsel.’ Thus, while the
declarants waived the privilege with respect
to communications with their personal attor-
neys, those who disclosed communications
with corporate counsel did not for the simple
reason that the privilege belonged to the cor-
porations and the individual declarants were
not authorized to waive the privilege.

Even if the attorney-client privilege
is waived, the work-product doc-
trine may still apply. Work-product
protection is waived when disclo-
sure substantially increases the
opportunity for an adversary to ob-
tain the information.

Second, even if the privilege is waived, the
work-product doctrine may still apply. Work-
product protection is waived when disclosure
substantially increases the opportunity for an
adversary to obtain the information. In Gha-
vami, although the court found that declarants
waived the attorney-client privilege with respect
to some communications, they did not waive
work-product protection. Importantly, the court
noted that the risk of disclosure to adversar-
ies must be evaluated from the viewpoint of
the party asserting work-product protection.
Because the declarants did not know they
were disclosing work-product to government
cooperators, but rather believed they were
communicating with friends and colleagues,
their disclosure, from their perspective, did
not increase the risk that the communications
would be disclosed to the government.!”

Third, the court recognized the importance
of the common interest doctrine. A joint
defense agreement does not create an inde-
pendent privilege, but instead, allows parties
and counsel with a common legal interest to
share otherwise privileged communications
without waiving the attorney-client privilege.
In Ghavami, the court held that a declarant’s
disclosure to a cooperator of information the
declarant learned in communications pursuant
to a joint defense agreement did not waive the
attorney-client privilege.!!

‘In re Refco’

In re Refco'? addressed an undecided
issue in the Second Circuit Court of Appeals
and one that has produced differing results
in the district courts: whether a company’s
attorney-client privilege attaches to discus-
sions between company lawyers and a for-
mer employee. Refco and PlusFunds insiders
allegedly authorized moving certain funds in
order to create the deception that Refco was
solvent. In investigating this matter, plaintiffs’
counsel, who were authorized to assert Plus-
Funds’ privileges, met with the former director
and employee of PlusFunds shortly before his
deposition. The former employee brought his
own counsel to the meeting. At the deposi-
tion, plaintiffs’ attorneys advised the former
employee not to answer a question regarding
what they discussed at the meeting.

The district court held that the attorney-
client privilege did not cover discussions with
the former employee at the meeting before
the deposition. While under the U.S. Supreme
Court’s decision in Upjohn, current employee
communications with outside counsel are
privileged, the rule is unclear when it comes
to former employees. Some district courts
have extended Upjohn to “cover conversa-
tions between corporate counsel and former
employees...[if] the discussion related to the
former employee’s conduct and knowledge
gained during employment.”!> However, even
those courts that have extended the privilege
to former employees “have noted that former
employees should not be treated as if they
were current employees in determining the
applicability of Upjohn.”"* Rather, for the privi-
lege to apply to current or former employees,
the employees must be acting “at the direction
of corporate superiors.”’>

The In re Refco court concluded that it
couldn’t be said that the conversations with
the former director were “between a corpo-
rate attorney and an employee ‘client’ at
the direction of management.”'¢ Plaintiffs’
counsel was not communicating with the
former employee to provide legal advice to
PlusFunds, which was defunct, but rather to
help counsel prepare for legal strategy in mul-
tiple cases, including cases that could involve
potential claims against the former employ-
ee himself. Moreover, the former employee
brought his own attorney to the meeting with
plaintiffs’ counsel prior to the deposition,
and to the deposition, and expressly stated
that plaintiffs’ attorneys did not represent
him. Under all these circumstances, plaintiffs’
counsel’s communications with the former
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employee were not protected from disclosure.
The court also concluded that the work-prod-
uct doctrine was unavailing because plaintiff’s
counsel “shared their legal strategy” with the
non-party former employee who was “not part
of the attorney-client relationship” between
plaintiffs and their counsel.!”

‘Farzan’

Ever since the Second Circuit’s Kovel deci-
sion, courts have contended with how far to
extend the attorney-client privilege and work-
product protection when communications with
third parties such as forensic accountants,
consultants and investigators are at issue.'®
Farzan v. Wells Fargo represents another such
case, this time involving a non-attorney “EEO
consultant” hired by defendant Wells Fargo to
conduct an internal investigation into certain
allegations of discrimination.!” When Farzan
sought to depose the consultant about her
investigation and communications with Wells
Fargo employees, the company claimed pro-
tection under the attorney-client privilege and
work-product doctrine. The court agreed with
Wells Fargo, holding that the consultant con-
ducted the investigation at the direction of
corporate superiors in order to secure legal
advice in anticipation of litigation, and com-
municated with corporate employees for the
purpose of representing Wells Fargo in pro-
ceedings before the EEOC. Because the attor-
ney-client privilege applied, and the plaintiff
failed to demonstrate a substantial need for
the deposition under exceptions to the work-
product doctrine, the court declined to allow
him to depose the consultant.

The court noted, however an important
distinction that must be kept in mind when
analyzing privilege issues: The attorney-client
privilege “only protects disclosure of commu-
nications; it does not protect disclosure of the
underlying facts by those who communicated
with the attorney [or her agent].”?° Thus, the
court required the company to disclose the
identities of those individuals the consultant
interviewed because the “disclosure of who
[the consultant] interviewed as part of her
investigation does not reveal Wells Fargo’s
legal strategy, its analysis of Farzan’s claims,
or other protected information.”?!

‘Matter of Ferrer and Ortiz’

White-collar attorneys may also be inter-
ested in In the Matter of Miguel A. Ferrer and
Carlos J. Ortiz, arecent ruling by the SEC where
alegal team’s “overzealous” assertion of a cor-
porate privilege led to an undesirable result for
its employee.?? During a hearing, the Division

of Enforcement objected when Ortiz’ lawyer
asked Ortiz, a UBS employee, whether UBS’
legal and compliance departments reviewed
a presentation in which he made misleading
representations about certain UBS-affiliated
closed-end funds. The Division maintained
that because UBS thwarted its efforts during
the investigation to question witnesses about
discussions with UBS lawyers, Ortiz should
not be allowed to testify about consulting with
UBS’ legal counsel. Ortiz’ lawyer contended
that Ortiz had no power to assert or waive UBS’
attorney-client privilege and had not asked
UBS to do so, and further, that the purpose of
the testimony was to refute a claim that Ortiz
was negligent by showing that he checked with
lawyers, not that lawyers approved the docu-
ments at issue.

The Administrative Law Judge (ALJ) pre-
cluded the use of the testimony, noting that
UBS’ counsel “over-zealously invoked the
attorney-client privilege to prevent the Division
from exploring how and to what extent UBS’s
Legal Department participated in the events
at issue.”? Applying the balancing test articu-
lated in Federal Rule of Civil Procedure 403, the
ALJ concluded that given the “considerable
probative weight” of the evidence offered by
Ortiz, the SEC would be “unfairly prejudiced
if Respondents are allowed to show they con-
sulted UBS’ legal department and it allowed
or approved use of the materials, which are
the bases of the allegations.”?

Foreign Cases

Many white-collar investigations are now
global in nature, and it is therefore impor-
tant to keep abreast of how attorney-client
privilege and work-product protections are
developing in other countries. In 2010, in Akzo
Nobel Chemicals. v. European Commission, the
European Court of Justice (the ECJ) decided
not to extend the attorney-client privilege to
communications between in house counsel
and company employees.?’ The ECJ held that
an in- house lawyer “does not enjoy the same
degree of independence from his employers
as a lawyer working in an external law firm.”%

However, a recent case from Brussels
reached a different result. In the Belgacom
case,?’ the Belgian antitrust commission sought
to seize certain documents from Belgacom’s
in-house counsel, citing the Akzo decision. The
Brussels Court of Appeal declined to adopt
the view expressed in Akzo, instead reason-
ing that the decision did not apply to a purely
Belgian matter. In the court’s view, national law
controlled the dispute because the searches
conducted by the national agency must be

done according to Belgian law. The court also
noted that the privilege rights derive from the
European Convention of Human Rights, which
guarantees the right to privacy.

Conclusion

The attorney-client privilege and work-prod-
uct doctrine continue to lay traps for even
the most diligent counsel. Failure to invoke
these doctrines correctly, to know who is
within the zone of privilege, to keep confi-
dential communications secret, and to rely
on these doctrines appropriately, can derail
important investigations and litigations. For
these reasons, protecting the confidentiality
of attorney-client communications by skillfully
navigating these treacherous waters must be
at the forefront of every practitioner’s mind.
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