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Business Torts as Little FTC Act Claims:
Does the Difference Really Make a Difference?

By Robert M. Langer'  Fallon DePina Banks*

Section 5(a)(1) of the Federal
Trade Commission Act (the
FTC Act), 15 U.S.C
§ 45(a)(1), prohibits, among
other offenses, “unfair or de-
ceptive acts or practices.”

This article summarizes the
ABA Section of Litigation
and ABA Section of Antitrust
Law, Business Torts and Civil
RICO Committee’s June 12,
2013 program “If You

_Ciation’ SeCtion Of AntitrUSt Law

Matthew W. Sawchak®

Twenty-eight states have en-
acted FTC Act analogues,
which are commonly referred
to as “Little FTC Acts.” See
chart appended as Exhibit A.
(Continued on page 3)

If You Don’t Steal My Employ-
ees, I Won’t Steal Yours: The
Antitrust Treatment of Non-
Poaching and Non-Solicitation
Agreements

A Program Summary by Nick Grimmer"

Don’t Steal My Employees, I
Won'’t Steal Yours: The Anti-
trust Treatment of Non-
Poaching and Non-
Solicitation Agreements.”
(Continued on page 17)
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(Continued from page 1)

Because these state statutes
are based on the FTC Act,
states have long looked to
precedent under the FTC Act
for guidance when they have
considered the meaning of
unfairness.*

Sixteen states, see Exhibit A,
have also adopted some ver-
sion of the FTC’s “Cigarette
Rule,” which sets forth the
following three criteria to
gauge whether an act or prac-
tice is unfair:

(a) Whether the prac-
tice, without necessarily
having been previously
declared unlawful, of-
fends public policy as it
has been established by
statutes, the common
law or otherwise—
whether, in other words,
it is within at least the
penumbra of some
common-law, statutory,
or other established
concept of unfairness;
(b) Whether it is im-
moral, unethical, op-
pressive or unscrupu-
lous;

(c) Whether it causes
substantial injury to
consumers (or competi-
tors or other business-
men).5

In 1980, the FTC changed its
unfairness analysis from the
one outlined in the Cigarette
Rule. In a statement to Con-

gress, the FTC stated that it
would treat an act or practice
as unfair only if “it causes or
is likely to cause substantial
injury to consumers which is
not reasonably avoidable by
consumers themselves and not
outweighed by countervailing
benefits to consumers or to
competition.”®  Five states
have expressly adopted the
FTC’s current unfairness
standards in those states’ un-
fairness doctrines. See Exhib-
it A.

Overview of Per Se
Theories and Related
Theories under the Lit-
tle FTC Acts

Generally, Little FTC Act
claims—at least claims by
private litigants—involve
three primary elements: (1)
an unfair or deceptive act or
practice, (2) within the Little
FTC Act’s definition of “trade
or commerce,” (3) which in-
jures an eligible plaintiff.” In
some circumstances, a plain-
tiff can satisfy the first ele-
ment of a Little FTC Act
claim by using a per se theory
of liability. A per se violation
of a Little FTC Act occurs
when a violation of a different
statute or regulation, or a
common-law tort, automati-
cally satisfies the conduct
standard for a Little FTC Act
claim. One can call the un-
derlying statutory violation,
regulatory violation, or tort
the “predicate  violation.”
One can call the automatic

_r ASSOCiation! SGCtion Of AntitrUSt Law

establishment of a Little FTC
Act claim “upgrading.” Deci-
sions on per se theories reflect
several different approaches
to upgrading. We discuss
these approaches in the fol-
lowing subsections.

Explicit Upgrading

First, a court will upgrade a
predicate violation to a per se
violation of a Little FTC Act
if the predicate statute or reg-
ulation expressly states that a
violation of it is a violation of
the state’s Little FTC Act.
For example, a North Dakota
statute on telecommunications
services provides that “[a]
telecommunications company
that violates this section is
deemed to have committed an
unlawful practice in violation
of [North Dakota’s Little FTC
Act].”®

Conversely, a number of Lit-
tle FTC Acts themselves
name predicate violations that
allow upgrading. For exam-
ple, an Alaska statute states:
“The terms ‘unfair methods of
competition’ and ‘unfair or
deceptive acts or practices’
include, but are not limited to,
the following acts: . . . (34)
violating AS  08.66.260-
08.66.350 (motor vehicle
buyers’ agents); (35) violating
AS 45.63 (solicitations by tel-
ephonic means); (36) violat-
ing AS 45.68 (charitable so-
licitations) . . . >0



The benefit of explicit up-
grading is that parties have
express notice that certain
predicate violations expose
them to liability (and often,
enhanced remedies) under a
Little FTC Act.

Semi-Explicit Upgrading

When a predicate violation
states that particular conduct
is “unfair” and/or “decep-
tive,” courts often rely on this
statutory language to find a
per se violation of a Little
FTC Act. Following this ap-
proach, for example, one
court held that any act that
qualifies as an unfair claim
settlement practice under a
Washington state statute is
also a per se unfair trade prac-
tice that (as Washington law
requires) affects the public
interest."

Codified Standards for Up-
grading

A handful of states have stat-
utes or regulations that explic-
itly define standards for up-
grading.  For example, in
Massachusetts, the Little FTC
Act allows the attorney gen-
eral to make rules and regula-
tions that interpret the stat-
ute.!!  Under this authority,
the attorney general has made
regulations on the relationship
between predicate violations
and the state’s Little FTC Act.
One of these regulations
states that an act or practice
violates Massachusetts’s Lit-
tle FTC Act if: (1) it is op-

pressive or otherwise uncon-
scionable; (2) any party sub-
ject to the act fails to disclose
any fact that would have dis-
suaded the consumer from
entering into the transaction;
(3) the act or practice fails to
comply with existing state
statutes, rules, regulations or
laws, meant for the protection
of the public’s health, safety,
or welfare; or (4) the act or
practice violates the FTC Act,
the Federal Consumer Credit
Protection Act, or other feder-
al consumer protection stat-
utes.'”  Courts have some-
times referred to these regula-
tions when they have consid-
ered per se violations."

Discretionary Upgrading

Some courts will upgrade
predicate violations to viola-
tions of a Little FTC Act even
though no statute or regula-
tion specifically calls for up-
grading. Courts use judge-
made standards to distinguish
predicate violations that de-
serve upgrading from predi-
cate violations that do not.

Many of these judge-made
standards ask, in substance,
whether a predicate violation
implicates the goals of a Little
FTC Act. For example, a
federal court in New York
held that “[a]s long as the un-
derlying conduct is consumer-
oriented, what is fraud will be
a deceptive practice under
[the Little FTC Act], although
the converse cannot be
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said.”'"* The court explained
that “[s]uch practices do not
seem far removed from the
type of deceptive trade prac-
tice [New York’s Little FTC
Act] was intended to pre-
vent.”"?

Courts have also been per-
suaded by predicate violations
that provide detailed conduct
standards. For example, a
North Carolina court noted
that a predicate statute “de-
fined in detail unfair methods
of setting claims and unfair
and deceptive acts or practic-
es in the insurance industry,
thereby establishing the Gen-
eral Assembly’s intent to
equate a violation of that stat-
ute with the more general
provision of [North Carolina’s
Little FTC Act].”'

Nearly Per Se Violations

Courts sometimes hold that a
predicate violation does not
automatically satisfy the con-
duct standard under a Little
FTC Act, yet promotes a vio-
lation to some degree. This
pattern occurs, for example,
when (a) the predicate viola-
tion shows a violation of the
“public policy” aspect of the
Cigarette Rule, or (b) the
predicate violation ‘“‘contrib-
utes” to a violation of a Little
FTC Act. For example, a
North Carolina court held:
“The Ejectment of Residential
Tenants Act . . . embodies the
public policy of this state, as
determined by the legislature,



that residential tenants not be
evicted through self-help
measures without resort to
judicial process. ... Accord-
ingly, it is clear that conduct
which violates the Ejectment
of Residential Tenants Act
may also constitute a viola-
tion of the Unfair and Decep-
tive Practices Act, thus giving
rise to an award of treble
damages and attorney’s fees
under that Act.”"”

Using similar intermediate
reasoning, a federal court in
Massachusetts concluded that
a violation of the federal Per-
ishable Agricultural Com-
modities Act (PACA) is not a
per se violation of the Massa-
chusetts Little FTC Act. If a
plaintiff, however, “can prove
harm to consumers or to the
public, it is possible that a vi-
olation of PACA could lead to
[Little FTC Act] liability.”"®

Hllusory Per Se Violations

Courts sometimes state that a
predicate violation “is a per se
violation” of a Little FTC Act
if the plaintiff also proves the
usual elements of a violation
of the Little FTC Act. One
can call this pattern of reason-
ing an illusory per se viola-
tion, because the predicate
violation does not reduce the
plaintiff’s burden of proof
from the one that would oth-
erwise exist. For example,
the North Carolina Court of
Appeals has held that “[i]f a
violation of the Trade Secrets

Protection Act satisfies the
three prong test [under the
Cigarette Rule], it would be a
violation of [the Little FTC
Act].”?

Reverse Per Se Reasoning

In some cases, courts apply
what one might call a reverse
per se rule. This pattern aris-
es when courts hold that a Lit-
tle FTC Act claim fails simply
because a predicate claim has
failed. In these cases, courts
seldom state explicitly wheth-
er the failure of the predicate
violation was independently
sufficient to defeat the Little
FTC Act claim. For example,
one court held that “[b]ecause
Plaintiffs do not allege any
facts that suggest that De-
fendant’s conduct is unlawful
beyond the conduct that is the
basis for their failed federal
[antitrust] claims, Plaintiffs’
[Little FTC Act claim] fail[s]
as well.”?

Some Specific Examples
of the Interplay between
Common-Law Business
Torts and Little FTC
Acts

Parties who pursue claims for
nonstatutory business torts
often simultaneously pursue
claims under Little FTC Acts.
Parties add Little FTC Act
claims in search of a more
open-ended conduct standard,
to sidestep tort defenses, to
seek broader remedies than
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tort law provides, or all of the
above.

Conduct that is actionable un-
der Little FTC Acts does not
necessarily satisfy the ele-
ments for tort claims. In con-
trast, conduct that makes out a
business tort claim is often
held to violate a Little FTC
Act as well—on a per se basis
or otherwise. This is because
Little FTC Acts, having a
more open-ended conduct
standard, often apply to a
broader range of business
conduct than tort theories do.
Cases involving both types of
claims are discussed in further
detail below.

One court summarized the
interaction between business
tort claims and Little FTC Act
claims in the following terms:
“Conduct that might be ac-
tionable under [a Little FTC
Act] may not rise to a level
sufficient to invoke tort liabil-
ity. The reverse of that prop-
osition, however, is seldom
true.  Provided a plaintiff
shows that his or her claim is
cloaked with the necessary
public interest, it is difficult to
conceive of a situation where
tortious interference would be
found but a [Little FTC Act]
violation would not.”?!

Several decisions illustrate the
common pattern of a business
tort also making out a viola-
tion of a Little FTC Act. For
example, in a case involving
statutory theft and conversion,
the court held that the ele-



ments of the tortious activity
also violated the Little FTC
Act. The court explained:
“The court [below] found
that . . . ‘[t]he defendant’s
theft of the plaintiff’s funds
violates the statutes proscrib-
ing conversion and theft and,
by any standard, qualifies as
“immoral, unethical, oppres-
sive [and] unscrupulous.”™ . . .
[W]e cannot conclude that the
court erroneously relied on
the same [conduct] as the ba-
sis for its finding that the de-
fendant had committed an un-
fair or deceptive act as pro-
scribed under [the Little FTC
Act].”*

Applying the converse rea-
soning, a court concluded that
a Little FTC Act claim failed
because related common-law
claims and federal claims
failed. The court stated:
“The plaintiff acknowledges
that the success of its [Little
FTC Act] claim hinges on the
success of its claims under the
Lanham Act and state com-
mon law. Because we affirm
the trial court’s judgment re-
jecting the plaintiff’s Lanham
Act and common law claims,
the plaintiff’s [Little FTC
Act] claim also fails.”*

Although Little FTC Acts
usually apply more broadly
than business tort theories do,
not every case follows this
pattern. In one Connecticut
case, for example, the court
held that a claim that failed
under the state’s Little FTC

Act nevertheless amounted to
tortious interference. Noting
the divergent standards for
each claim, the court stated:
“The defendant additionally
argues that because the court
did not find that her conduct
amounted to a [Little FTC
Act] violation, that same con-
duct cannot be the basis of a
tortious interference claim
because the latter carries a
lower burden of proof than
the former. We disagree with
the defendant’s assertion. . . .
We may readily infer that the
court did not hold the defend-
ant liable under [the Little
FTC Act] because it conclud-
ed that the balance of [the
Cigarette  Rule] factors
weighed against liability. No
such balancing test is required
for a claim of tortious inter-
ference.”**

In a similar vein, a court re-
fused to hold that tortious in-
terference rose to the level of
a Little FTC Act violation.
The court concluded:
“[A]lthough there may be cer-
tain cases in which conduct is
actionable under [Little FTC
Act] but does not give rise to
a claim of tortious interfer-
ence, there was still no proba-
ble cause to support a [Little
FTC Act] violation in this
case because the court did not
find any conduct by the de-
fendants that was ‘deceitful,
unfair or unscrupulous.’ "2

Distinctions among theories
of liability are the norm in
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many decisions. For exam-
ple, in a case involving com-
mercial disparagement, unjust
enrichment, defamation, and
tortious interference, the court
analyzed each claim entirely
separately from the Little
FTC Act claim.*

As these decisions and others
show, no single rule captures
the interaction between busi-
ness tort claims and claims
under Little FTC Acts. Alt-
hough Little FTC Acts gener-
ally create a broader theory of
liability than business torts
do, courts sometimes perceive
the difference between the
theories as more subtle.
Courts might be more apt to
rely on doctrinal subtleties
when the claimant is a busi-
ness that stands to recover
enhanced remedies if its Little
FTC Act succeeds.

Conclusion

A large number of Little FTC
Acts have been in existence
for thirty to forty years.
Courts construing many of
these state laws still use the
Cigarette Rule approach as
they define unfairness. Par-
ticularly in those states that
allow businesses to sue under
Little FTC Acts, parties some-
times assert nonstatutory
business torts as a basis for
claiming unfairness. The law
under Little FTC Acts pro-
vides a structure that supports
some of these claims.
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| MASS. GEN. LAWS ch.93A, § | ‘ | United Cos. Lending Corp. v
- 2(a) | a | Sargeant, 20 F.Supp.2d 192
| i ’. | . (D.Mass 1998).
| Michigan i . 5
i | i X
| { E
l 1
Minnesota g '
; i X t
Mississippi | ir é E
| Consumer Protection Act, MISS. | { ' E
| CODE § 75-24-5(a) ; | X \

| r | Codified in 15 Mo. Code Regs.
| Missouri | ) : " Ann. Tit. 15, § 60.8.020. See
i Merchandising Practices Act, | CR : Ports Petroleum Co., Inc. of

| MO.REV. STAT. § 407.020(1) ' Ohio v. Nixon, 37 8.W.3d 237

i | f {Mo. 2001).

' Montana J
| Consumer Protection Act, CR
| MONT. CODE § 30-14-103
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Interpretation of “Unfair” in Certain State or Territorial Statutes

Jurisdiction and
Relevant Statute(s)

GfgarﬂtcT

Rule or
Policy

§5(n)?

|

Unfaimess

Stat " Not Defined

No

Inquiry

Unfaimess

Comments

. Nebraska
. Consumer Protection Act, NEB.
' REV. STAT. § 59-1602

Nevada g
Nev. Rev. Stat. 598A.010 et seq. is |
the "Nevada Unfair Trade
Practices Act,” but it appears to be |
an antitrust statute, not a |
consumer protection statute. See
notes under the "deception” chart.

New Hampshire
Consumer Protection Act, N.H.
REV. STAT. § 358-A:2

CR

 New Jersey

' New Mexico

New York

North Carolina

Unfair and Deceptive Trade
Pracfices Act, N.C. GEN. STAT. §
75-1.1(a)

CR

North Dakota
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Interpretation of “Unfair” in Certain State or Territorial Statutes

Rule or No ‘
Jurdsdictionand | oo | g Unfaimess Comments
Relevant Statute(s) ' gutement/  Defined Inquiry

§s(n)?
\ ‘ | Atleast one appellate court has
! Ohio ! acknowledged the codification
| Consumer Sales Practices Act, | PS ? | | ofthe Policy Statement. See

v 3 | Swiger v. Terminix int! Co.,
| OHIO REV. CODE § 1345.02(A) | ; 5 1995 WL 395467, at *5 (Ohio Ct.
1 | 4 ; | App. 1985).
| | | |
. Oklahoma ; ’ i i
| Consumer Protection Act, OKLA. | CR | g‘;‘é’;;“;" OKLA STAT- e 18, |
| STAT.tit. 15, § 752(14) ; | i
1 ] -
. Oregon : |
1 | .ox
| f | i
i I i | Statutes identifies twenty-one

1 Penpsylvania t | | separate types of unfair and
| Unfair Trade Practices and | I X | deceptive acts and practices i
| Consumer Protection Law, 73 [ ! | without reference to the Federal |
| PA. CONS. STAT. § 201-3 { | ; ‘ Trade Commission Act. !
: T : ? i |
i | i !
' Rhode Island E | ' i
| Deceptive Trade Practices Act, =~ CR ! ‘ :
| RI.GEN. LAWS §6-13.12 ! f ! t
' South Carolina | | ;
| Unfair Trade Practices Act, S.C. CR | ‘ |
| CODE § 39-5-20(a) ! | |
I i i !
' South Dakota | x | i
s .f i

13



Exhibit A (continued)
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B Interpretation of “Unfair” in Certain State or Territorial Statutes
SECTION OF
. Cigarette " =
Ruleor | | !
Jurisdiction and | Unfaimess .
Relevant Statute(s) senane NOtDefined | Ujarhess Comments
1§5(n)?
| | } . See Tucker v. Sierra
- Tennessee | | : | Builders, 180 SW.3d 108,
| Consumer Protection Act, TENN. | PS | | 116-17 (Tenn. Ct. App.
| CODE § 47-18-104(a) : . | 2005)(citing 15 US.CA. §
i i =
! ! .
| Texas I L. i
- Utah ; L
; | X
. Vermont |
. Consumer Fraud Act, VT. STAT. CR ;
| tit. 9, § 2453(a) | ;
| [ 1
| Virginia i {
| -2 x :
! i | |
Washington | ' !
| Consumer Protection Act, WASH. | CR I
' REV. CODE § 19.86.020
. West Virginia
| Consumer Credit and Protection i X |
. Act,W.VA. CODE § 46A6-104 | | :
- Wisconsin L
| | |
1
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Interpretation of “Unfair” in Certain State or Territorial Statutes

i | Croarett | |

" Rule | e |

Jurisdiction and ! or Unfaimess | ‘

Pol - Unfaimess
Relevant Statute(s) gypomany = NotDefinea | Unfaime: Commmacs
§5(m)2 |
- Wyoming ; !
| There does exist the "Unfair Trade | |
| Practices Act” which governs only | !
| the insurance industry. See Wyo, X

| Stat. Ann § 26-13-101 et seq. ‘

' District of Columbia |

| Consumer Protection Procedures | _

! Act, D.C. CODE §§ 28-3901 to 28- ! i I

- 3009 | Although the | |

[ statute doesn't | |

| mentionthe |

- word "unfai™ it i

. does statein | i

' D.C.CODE§ | ;

- 28-3901(b)(2) |

| | that the E |

| | purposes of | X i

. the chapter '

i S areto { i

! . "promote, | E

| through ; !

effective i |

} enforcement, 5‘

i fair business | {

| practices...” | |

1 i '1

i i i

E | |
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Exhibit A (continued)

Interpretation of “Unfair” in Certain State or Territorial Statutes

Wieor | Untumess | No | |

Jurisdiction and eor | ees | | |
Poli ; Not Unfaimess | Comments

Relevant Statute(s) ; swu:ym | Defined Inquiry "

| 1§6(n)? | |

T Ameri ; i

Il can Sa “ I . Unable to ascertain.

Guam
| X

- Northern Mariana Islands i Unable to ascertai

! | - Un a in.

' Puerto Rico | ? E E

| | x| |

] '[ {

- U.S. Virgin Islands ' x |

; E ;

Information Source: ROBERT M. LANGER, JOHN T. MORGAN & DAVID L. BELT, Connecticut
Unfair Trade Practices, Business Torts and Antitrust, Vol. 12, CONN. PRAC. SERIES (Thomson
Reuters 20122013 ed.).
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