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ETHICAL ADVERTISING
IN THE DIGITAL AGE

By Kim E. Rinehart

Social media and other electronic forms
of communication provide unprecedent-
ed opportunities to reach current and
potential clients, enhance your reputa-
tion, and build your business. But as you
venture into these waters, it is important
to keep the attorney ethics rules in mind.
The speed, informality, and potential for
direct connection with clients or poten-
tial clients afforded by electronic com-
munications can pose unique compliance
challenges. So stop, think, and consult the
Rules before you tweet, blog, friend, click
send, or update your LinkedIn profile.

The Rules

Connecticut Rules of Professional Con-
duct 7.1-7.5 provide the parameters of
permissible attorney advertising and
solicitation. More general rules, such as
the restrictions on the use of confidential
client information in Rule 1.6, also must
be observed. Additionally, practitioners
should consult Practice Book § 2-28A to
determine what advertisements must be
filed with the Statewide Grievance Com-
mittee. The scope of this article is too lim-
ited to provide a comprehensive review of
these requirements. Instead, it will touch
on several issues that arise frequently in
the era of digital communications.

Is My Communication Covered
by the Rules?

The answer may depend on which Rule.
Rule 7.1 prohibits making a “false or mis-
leading communication about the lawyer
or the lawyer’s services.” This provision is
broadly worded and sweeps well beyond
a typical definition of advertising. By con-
trast, Rule 7.2, which sets out preserva-
tion and filing obligations and imposes
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other specific requirements, applies to
communications “advertis[ing] services.
The Official Commentary to the Rule indi-
cates that “[a]dvertising involves an active
quest for clients.” Thus, Rule 7.2 likely ap-
plies only to those communications aimed
at generating business. Whether a specific
communication is subject to a given Rule
will turn on the substance of the commu-
nication rather than the method of deliv-
ery. The Rules specifically apply to elec-
tronic communications.

To File or Not to File

Practice Book § 2-28A requires attorneys
to file with the Statewide Grievance Com-
mittee a copy of each “advertisement” pri-
or to or concurrently with the attorney’s
first dissemination of the advertisement,
subject to certain exceptions. The sec-
tion does not define advertisement and
a strong argument can be made that the
term should be read, consistent with Rule
7.2 and the First Amendment, to apply
only to communications designed to gen-
erate business. However, the Statewide
Grievance Committee has stated that the
term captures “any communication made
by a lawyer or law firm concerning the le-
gal services offered by the lawyer or law
firm.”

Abanner advertisement or YouTube video
touting your firm’s successes or explain-
ing the types of cases you handle clearly
must be filed.? But what about an Internet
video that provides general information
regarding a specific area of law? Arguably,
this type of video, similar to many legal
blogs, would not be covered as it does not
“concern services offered by the lawyer”
and is instead editorial or informational
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in nature.®> However, if a video or blog is
really window dressing for talking about
a lawyer’s victories, it will be considered
advertising.*

With respect to websites, attorneys need
not file the content itself, but are required
to quarterly file “a list of domain names
used by the attorney primarily to offer
legal services.” The Statewide Grievance
Committee has confirmed that “[a]ttor-
neys need not provide the domain names
for websites that are not used primarily
to advertise legal services; this includes
social media used for personal purposes.”
The, key, then is the definition of “primar-
ily.” If you use Twitter or FaceBook to con-
nect with friends and follow your favorite
bands, you're probably in the clear even
if you post a work-related status update
once in a blue moon. But if you have a
LinkedIn site that reads like a resume
and is chock full of endorsements about
your legal skills, the Statewide Grievance
Committee may come to a different con-
clusion. Likewise, if you tweet about case
victories, rather than your favorite sports
team, you may need to file. The determi-
nation of whether a site must be filed may
also hinge on whether the site is open
to the general public or only to invited
“friends.” Practitioners must consider
each site independently.

The filing requirements do not extend to,
among other things, communications sent
only to current or former clients, commu-
nications requested by a prospective cli-
ent, or communications sent to other pro-
fessionals, businesses, or organizations.
For example, an electronic newsletter or
client alert sent only to current clients,
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businesses, and individuals who have re-
quested to receive it would not need to be
filed.?

Police the Truth

Rule 7.1's requirement that a lawyer
may not say anything false or misleading
sounds straightforward enough. But in a
world of speedy and informal communi-
cations, often not reviewed by a central
firm ethics or marketing officer, it is im-
portant to remember the basics: Don’t
make unverifiable assertions, such as
touting one’s “excellence,”® don’t report
positive results in a way that might lead
someone to expect the same result,” and
don’t claim you are a specialist or an ex-
pert, unless you are certified and permit-
ted to do so under Rule 7.4.

Even if you've mastered the basics, the
interactivity of social media presents
additional issues. What if a friend visits
your LinkedIn site and endorses you for
five skills, only three of which you actu-
ally have? What if a client posts a testi-
monial saying you are the “best” lawyer
in the Northeast? Do you have an obliga-
tion to remove (or attempt to remove)
this material? Maybe. Advisory opinions
in South Carolina and Ohio have con-
cluded that lawyers have an affirmative
obligation to remove items posted by oth-
ers on sites they control if the posts are
misleading.® Agreeing to make reciprocal
recommendations is another no-no, as it
violates Rule 7.2’s prohibition on “giv[ing]
anything of value to a person for recom-
mending the lawyer’s services.” If you are
concerned and not sufficiently tech savvy
to police your social media sites’ recom-
mendation features, your best bet may be
to just turn them off.

Keep it Confidential

We all know the rules, but it is so easy to
break them. Consider Betty Tsamis, who
received a negative client review on Avvo.
She succeeded in getting Avvo to remove
the initial review, but the undeterred cli-
ent posted again. This time she respond-
ed—and then promptly got grieved for
revealing confidential client informa-
tion.? Just eliminating client names isn't
enough. If you say enough that someone

could determine who your client is, you
have probably violated Rule 1.6.1°

The Takeaways

Lawyers will increasingly turn to social

media and other electronic forms of com-

municate to generate business. The key is
using good judgment:

e Separate your professional and person-
al online social networking activities as
much as possible.

¢ File the URLSs of your social networking
sites quarterly if their primary purpose
is business generation.

e Pay attention to recommendation fea-
tures of social networking sites.

e Don’t disclose details about a client
matter.

¢ Finally, before you press send, ask your-
self, “Would I want this on the front of
The New York Times...or on a judge’s
iPad?” It might be, so choose your
words with care. CL
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