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Franchisors be warned: the Na-

tional Labor Relations Board is 

poised to expand its long-established 

joint employer standard, a change that 

would make it easier for unions to suc-

cessfully argue that a joint employer 

relationship exists between a fran-

chisee and franchisor, or between a 

sta�ng agency and the companies for 

which it provides employees. 

On May 12, the NLRB expressed its 

willingness to revisit the joint employer 

standard by requesting brie�ng from 

interested parties in a case involving 

Browning-Ferris Industries. In that 

case, the International Brotherhood of 

Teamsters asked the NLRB to �nd that 

Browning-Ferris Industries 

of California and Leadpoint 

Business Services, a Phoe-

nix-based sta�ng �rm pro-

viding temporary workers 

to Browning-Ferris, were 

joint employers of a group 

of those workers for collec-

tive bargaining purposes. 

In its request for briefs, the 

NLRB asked amici to weigh 

in on whether Leadpoint 

is the sole employer under the current 

joint employer standard, whether a new 

standard should be adopted and, if so, 

the de�nition of that standard. 

Not long after that invitation, the 

NLRB Office of the General Counsel 

made an announcement regarding 

pending cases involving McDonald’s 

Corp. restaurants. After investigat-

ing 181 cases of allegedly unlawful la-

bor practices at franchise restaurants 

since 2012, the board found sufficient 

merit in at least 43 cases. In those 

cases, the general counsel’s office said 

that parent company McDonald’s 

USA LLC would be named as a joint 

employer respondent.

To be clear, the general counsel’s no-

tice is not a decision or a ruling, and the 

NLRB has yet to rule either on the spe-

ci�cs of McDonald’s relationship with 

its franchisees or the joint employer 

test in general. However, issuing the 

Browning-Ferris invitation and per-

mitting the McDonald’s complaints to 

proceed against the franchisor as well 

as the franchisees are indications that 

the NLRB is reevaluating its decades-

old standard for deciding when an en-

tity is a “joint employer” of individuals 

employed by another entity.

Under the board’s current standard, 

a joint employer relationship exists 

where two separate employer entities 
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actually share or meaningfully a�ect 

terms and conditions of employment. 

�is includes joint involvement in 

such tasks as hiring, �ring, discipline, 

supervision and direction. 

However, in its amicus, the NLRB’s 

general counsel advocates for a stan-

dard that would not require “mean-

ingful control,” but rather would as-

sess whether “under the totality of the 

circumstances, including the way the 

separate entities have structured their 

commercial relationship, the putative 

joint employer wields su�cient in-

�uence over the working conditions 

of the other entity’s employees such 

that meaningful bargaining could not 

occur in its absence.” Moreover, po-

tential control would be su�cient to 

�nd joint employer status, so even the 

unexercised ability to control working 

conditions may be adequate. In prac-

tical terms, a broader standard would 

increase the number of employers sub-

ject to collective bargaining and liabil-

ity for unfair labor practices.

Altering the Landscape

The franchise model has long de-

pended on a symbiotic, but separate, 

legal relationship between franchisee 

and franchisor: the franchisee gets 

the benefit of brand power, but bears 

the burden of day-to-day operations, 

including any legal repercussions 

stemming from those operations. A 

broader approach to the joint em-

ployer standard by the NLRB would 

significantly alter that landscape, and 

the fallout could disadvantage both 

franchisors and franchisees.

Some franchisors, seeking to avoid 

joint employer status, might withdraw 

some of the support now given to fran-

chisees that could be considered to 

in�uence working conditions. Fran-

chisees that now bene�t both from the 

brand license, as well as from opera-

tional support, which may manifest in 

the form of employee manuals, billing 

and payroll so�ware, employee training 

materials or standard job applications, 

may �nd themselves more or less on 

their own in certain areas, exactly what 

they sought to avoid by entering into a 

franchise relationship in the �rst place. 

�e reverse is also possible. �ose 

franchisees that enjoy a high level of 

autonomy may �nd themselves under 

the aggressive control of a franchisor 

seeking to ensure legal compliance. A 

franchisee testifying before a congres-

sional committee recently explained 

this view, saying “the real impact of a 

new standard that considers my fran-

chisor the joint employer of my work-

ers is that I will have less indepen-

dence and less control over the busi-

ness that I worked so hard to build.” 

(Testimony of Clint Ehlers, before the 

U.S. House of Representatives Educa-

tion and Workforce Committee, Sept. 

9.) Franchisors may tighten the grip 

on all franchisees to compensate for 

the few with frequent violations, pun-

ishing the “good actors” with the bad. 

�is scenario does not sit well with 

those franchisees who, as Ehlers put it, 

“bought a franchise so that I could run 

my own business, not so that I could 

be a part of someone else’s.” 

Franchising is not the only busi-

ness model that would be affected by 

a shift in the joint employer standard. 

Browning-Ferris amici also debate 

the effect a broader standard may 

have for staffing firms, subcontract-

ing and outsourcing relationships. 

Leadpoint and amici generally argue 

that bargaining would be impeded by 

requiring the participation of parties 

who lack direct or immediate control 

over working conditions. 

Much like those who fear that a 

broader joint employer standard will 

result in a “hands-o� ” approach by 

franchisors, they speculate that compa-

nies will be discouraged from holding 

their contractors to codes of conduct 

requiring minimum labor standards, 

safe working conditions and environ-

mentally friendly practices for fear of 

giving the impression of in�uence. 

Employers should stay tuned for fur-

ther developments in the Browning-

Ferris and McDonald’s cases, as entities 

who may not be joint employers for 

other purposes may soon �nd them-

selves under the NLRB’s purview.  ■
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Under the NLRB’s current 

standard, a joint employer 

relationship exists where two 

separate employer entities 

actually share or meaningfully 

affect terms and conditions 

of employment. This includes 

joint involvement in such tasks 

as hiring, firing, discipline, 

supervision and direction.


