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‘Bond’: Defining the Limits
Of Federal Police Power

BY DAVID L. HALL
AND IVANA GRECO

This is the very ecstasy of love,

Whose violent property foredoes itself,
And leads the will to desperate undertakings.
William Shakespeare, Hamlet, I1.i.99-101.

n June 2, 2014, the U.S. Supreme
O Court issued its opinion in Bond v.

United States,' a case addressing a
fundamental question of federalism: When
it comes to federal prosecutions, when
does the government go too far?

The case arose inauspiciously in a small
town in Pennsylvania and followed a wind-
ing road over seven years to the Supreme
Court—twice. The case’s mundane origin—at
the epicenter of a love triangle dominated
by a betrayed wife—belied its significance.
Carol Anne Bond caused a minor injury to
Myrlinda Haynes—formerly her best friend
and subsequently Bond’s husband’s pregnant
lover—with a compound of toxic chemicals.
Federal prosecutors charged her with a
federal crime based on the Convention on
Chemical Weapons, which bans the use and
proliferation of chemical weapons. The court
in Bond found that in making this ill-advised
charging decision, federal prosecutors in the
Eastern District of Pennsylvania violated the
constitutional boundary separating state and
federal police powers. The question now is
to what extent Bond will form the basis for
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future challenges of federal charges involving
crimes traditionally left to the states.

In 2006, Carol Anne Bond learned that
her best friend, Myrlinda Haynes, was preg-
nant. She was happy to hear it until she
learned that the father was her husband of
14 years.? Bond vowed revenge. Using an
arsenic-based compound she stole from the
chemical manufacturing company where she
worked and a chemical she ordered from
Amazon.com, Bond mixed a compound that
she hoped would give Haynes a bad rash.
(The parties agreed Bond did not intend to
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kill Haynes.) She tried to use the compound
about two dozen times mostly without suc-
cess, ultimately managing to cause a minor
burn on Haynes’ thumb by putting the mix-
ture on the handle of Haynes’ car door. After
that injury, Haynes asked the local police
for help. They told her to wash her car.?
When Bond returned, this time putting the
mixture on Haynes’ mailbox, Haynes told
her mail carrier, who advised the U.S. Postal
Service. Postal inspectors put the mailbox
under video surveillance and recorded Bond
stealing a letter and applying the chemical
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mixture again on Haynes’ car.

In a move the Supreme Court generously
called “surprising,” federal prosecutors
charged Bond with two counts of possess-
ing and using a chemical weapon,’ in viola-
tion of the Chemical Weapons Convention
Implementation Act.b That Act, as its name
suggests, implements the 1997 Chemical
Weapons Convention, which seeks to “verify
the destruction of chemical weapons world-
wide as well as ensure the non-proliferation of
these weapons and the toxic chemicals used
in their manufacture.”” The Convention tar-
gets chemical weapons like sarin gas, mustard
gas, and chlorine gas, and its framework has
been used to destroy stockpiles of chemical
weapons in places like Syria and Iraq.® Bond’s
defense attorney said he was “flabbergasted”
when he learned federal prosecutors intended
to charge Bond under the implementing act
of this Convention.’ He wasn’t the only one.

Bond entered a guilty plea, reserving her
right to appeal, and was sentenced to a six-
year term of incarceration. She appealed on
the ground that her conviction violated the
10th Amendment because the federal prose-
cution usurped police power reserved to the
states. The Third Circuit denied her appeal
on standing grounds, agreeing with the gov-
ernment that Bond was not the proper party
to safeguard a state’s police powers from
federal usurpation.!® The Supreme Court
granted certiorari and reversed the Third
Circuit’s ruling on standing, holding that a
private party injured by the federal govern-
ment’s violation of the 10th Amendment
does indeed have standing.!' On remand,
the Third Circuit addressed Bond’s appeal
on the merits and affirmed her conviction
but noted that “Bond’s prosecution seems a
questionable exercise of prosecutorial dis-
cretion.”'? The Supreme Court again granted
certiorari and unanimously reversed the
Third Circuit. Chief Justice John Roberts
wrote the majority opinion. Justices Anto-
nin Scalia, Clarence Thomas, and Samuel A.
Alito wrote separate concurring opinions.

The majority found that the application to
Bond of the Chemical Weapons Implementa-
tion Act violated fundamental principles of
federalism. Chief Justice Roberts wrote that
under the U.S. Constitution, the federal gov-
ernment’s powers are limited; in general, the
police powers are reserved to the states, and
the federal government may exercise only
those powers specifically granted to it. Apply-
ing these principles to the Chemical Weap-

ons Implementation Act, the majority in Bond
found that the Act did not expressly authorize
federal intrusion into a routine assault case,
which is squarely within the realm of criminal
matters traditionally left to the states.

Specifically, the majority held that the
Chemical Weapons Implementation Act
was ambiguous in that it did not make clear
whether Congress intended the statutory
term “chemical weapon” to include the mix-
ture used by Bond to inflict a minor injury
on Haynes. As a result of this ambiguity, the
majority read the Act narrowly, finding that
Congress intended the Act to apply to the
use of chemicals as weapons of war, such as
poisoning a public water supply. Therefore,
the majority declined to read the Act to cover
every harmful activity involving chemicals;
to hold otherwise would mean:

‘Bond’ does not lay down a
bright line boundary sepa-
rating federal and state police
powers. Even in the limited
context of the Chemical Weap-
ons Convention Implementa-
tion Act, it is not entirely clear
where to draw this line.

Any parent would be guilty of a serious
federal offense—possession of a chemi-
cal weapon—when, exasperated by the
children’s repeated failure to clean the
goldfish tank, he considers poisoning
the fish with a few drops of vinegar."®
Stating that it was “reluctant to ignore the
ordinary meaning of ‘chemical weapon’ when
doing so would transform a statute passed
to implement the international Convention
on Chemical Weapons into one that also
makes it a federal offense to poison gold-
fish,”14 the majority found the Act did not
extend to Bond’s crime. Under the govern-
ment’s view, the court found, virtually any
poisoning case could be prosecuted by the
federal government. Noting that the Com-
monwealth of Pennsylvania was fully capable
of prosecuting Bond, the majority seemed
mystified by the prosecutors’ “zeal to pros-
ecute Bond” and their decision to “displace
the public policy of the Commonwealth of
Pennsylvania ... that Bond does not belong
in prison for a chemical weapons offense.”’>

Although the court did not reach the
question of whether the Chemical Weap-
ons Implementation Act itself violated the
10th Amendment, the majority opinion in
Bond is a strong affirmation of the principle
that federal and state police powers are far
from coterminous, notwithstanding the
many areas where both federal and state
authorities exercise overlapping jurisdic-
tion. The number of federal prosecutions
today is twice that of 25 years ago.!® One
commentator has estimated that the number
of federal crimes has grown from dozens in
the 20th century to about 4,500 today.!” The
sheer scale of the federal criminal enforce-
ment footprint suggests the likelihood of fed-
eral encroachment on state police powers.

And yet, Bond does not lay down a bright
line boundary separating federal and state
police powers. Even in the limited context
of the Chemical Weapons Convention Imple-
mentation Act, it is not entirely clear where to
draw this line. The court in Bond made refer-
ence to the case of Hessam Ghane, a chem-
ist living in Missouri, who stole potassium
cyanide from the college where he worked for
the purpose, he said, of committing suicide.
Ghane had a history of mental health issues,
including multiple interactions with the Mis-
souri mental health system. Approximately
three years after stealing the potassium
cyanide, he called a suicide crisis hotline
and was taken by police to a hospital for
treatment. There, he told an employee of the
hospital about the potassium cyanide, and
his treating physician contacted the police.
Federal prosecutors then charged him with
violating the Chemical Weapons Convention
Implementation Act. Ghane was convicted
after a jury trial and sentenced to 97 months
incarceration.!® The court in Bond mentioned
Ghane’s case without reconciling it, except to
note that Ghane “possessed enough potas-
sium cyanide to kill 450 people.”™ This is
certainly a fact that distinguishes Ghane’s
case from Bond’s, but it is far from clear that
Ghane’s case differs materially from Bond’s
with regard to congressional intent; it would
be surprising to learn that Congress intended
the statutory term “chemical weapon” to
include potassium cyanide possessed for
the purpose of committing suicide.

Of course, Bond was not the first occasion
on which the Supreme Court has identified
limitations on federal law enforcement author-
ity. In Bailey v. United States,” for example,
the court found overbroad the federal
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government’s construction of 18 U.S.C.
§924(c)(1), a federal statute prohibiting the
use or carrying of a firearm during a drug
trafficking crime. Bailey was a consolidated
appeal involving two defendants: one had a
gun in the trunk of his car while transport-
ing cocaine; the other had a gun in a locked
trunk in her closet while selling drugs from her
home. Although the court did not expressly
address the distinction between federal and
state police authority, it narrowly read §924(c)
(1), holding in a unanimous opinion that the
statute did not apply to the defendants’ con-
duct because “use” under the statute means
“active employment”—not mere possession.?!

Likewise, in 2000, the court narrowly read
a federal arson statute prohibiting damaging
or destroying “by means of fire or an explo-
sive, any ... property used in interstate or
foreign commerce or in any activity affecting
interstate or foreign commerce,” finding it
did not reach the actions of a defendant who
tossed a Molotov cocktail through the win-
dow of his cousin’s home but did not injure
anyone. That opinion, Jones v. United States,?
foreshadowed Bond in holding that “unless
Congress conveys its purpose clearly, it will
not be deemed to have significantly changed
the federal-state balance in the prosecution
of crimes ... [and that to read the statute
at issue as] encompassing the arson of an
owner-occupied private home would effect
such a change, for arson is a paradigmatic
common-law state crime.”?

On a different basis, but in a similar vein, the
court in United States v. Lopez?* struck down
the Gun-Free School Zones Act, which pro-
hibited the possession of firearms in a school
zone. That case addressed what seemed to
be a purely local offense—a teenager who
brought a handgun and five rounds of ammu-
nition to his high school. Texas authorities
initially charged him with possessing a firearm
on school property, but federal prosecutors
then stepped in and charged him with vio-
lating the Gun-Free School Zones Act.? The
court in Lopez found that Congress did not
have the power under the Commerce Clause
to regulate this kind of local criminal activity
and warned against allowing the federal gov-
ernment to exercise a “general police power
of the sort retained by the States,” drawing
a “distinction between what is truly national
and what is truly local.”?

Following Lopez, the court extended this
line of reasoning in United States v. Morri-
son,2” where it struck down the federal Vio-

lence Against Women Act on similar grounds.
While Morrison did not involve police pow-
ers but a federal civil remedy, the court did
find a limit to federal authority under the
Commerce Clause. In Morrison, the court
addressed a federal statute which enabled
sexual assault victims to sue their assailants
in federal court. The plaintiff in Morrison
sued two men she alleged had raped her at
Virginia Tech. The court found that this stat-
ute—42 U.S.C. §13981—was unconstitutional
because Congress did not have the author-
ity under the Commerce Clause to create
the cause of action. The court’s reasoning
rested in part on the distinction between
state and federal crimes: “[W]e can think
of no better example of the police power,”
wrote Chief Justice William Rehnquist for
the majority, “which the Founders denied
the National Government and reposed in
the States, than the suppression of violent
crime and vindication of its victims.”?8

However, in Gonzales v. Raich,” the court
upheld a federal statute that penalized what
appeared to be entirely local criminal activ-
ity by two seriously ill California residents
growing marijuana for personal use. The
court found that under the Commerce
Clause, Congress had the power to crimi-
nalize the use of medical marijuana, even
when it was grown and used locally. The
court devoted a considerable portion of its
majority opinion to distinguishing Lopez
and Morrison. Although Lopez and Morrison
both involved local criminal activity, the
court reasoned, regulating the growth and
sale of marijuana was economic in nature.
As aresult, Congress did have the author-
ity to regulate the marijuana use at issue
in Gonzales v. Raich. The majority found
that even if the marijuana was cultivated
for personal use, it still could affect the
interstate drug market.*

In the wake of Gonzales v. Raich, a num-
ber of scholars contended that the court
was out of the business of policing the line
between state and federal powers—includ-
ing the distinction between local and fed-
eral crimes: “Gonzales v. Raich: Has New
Federalism Gone Up in Smoke?,”! “Gon-
zales v. Raich: Federalism as a Casualty
of the War on Drugs,”? and “Was Gonzales
v. Raich the Death Knell of Federalism?”3

Then came Bond, a decision that sug-
gests a possible means to challenge a fed-
eral criminal prosecution when the gov-
ernment’s reach exceeds its grasp. Might

Bond provide a basis for federal defendants
successfully to bring 10th Amendment chal-
lenges to federal criminal charges on the
ground that the federal government has
exceeded its constitutional authority?

Bond was decided on its admittedly
extreme facts. Thus, in the run of the mill
case, where Congress has acted within its
constitutional authority in unambiguously
granting power to the federal executive,
it is unlikely Bond will serve as the basis
for dismissal. Still, Bond does suggest that
when federal prosecutors base a criminal
prosecution on a novel theory, they might
be too clever by half, thereby violating the
10th Amendment. Bond makes clear that
the more broadly the government con-
strues the statutory basis for its author-
ity, the more vulnerable its actions are to
10th Amendment attack. Such challenges
would appear most promising in cases
where federal prosecutors—such as the
prosecutors involved in Bond—seek to use
a sledgehammer to crack a nut.

Defendants are already seeking to employ
Bondto defend against federal charges—with
mixed results. One defendant relied on Bond
in an unsuccessful motion to dismiss an indict-
ment charging illegal gambling and money
laundering in the Northern District of Texas.*
A defendant in Florida also unsuccessfully
challenged his conviction and sentence for
conspiracy to distribute methamphetamine
based on Bond’s 10th Amendment analysis.*
The district court in that case relied on Gon-
zales v. Raich, and found that nothing in Bond
called its holding into question.

A defendant in the Western District of
Arkansas was more successful.?” There, K.
Vaughn Knight, an attorney, was convicted at
trial of multiple counts relating to bankruptcy
fraud arising out of his representation of a
client in a number of financial transactions
prior to instituting a bankruptcy proceeding.
In one of the counts, Knight was charged
under the theory that he had—*"in contem-
plation of [bankruptcy], or with intent to
defeat the provisions of [the bankruptcy
statute]”—assisted his client in the know-
ing and fraudulent transfer or concealment
of “his property or the property of such other
person or corporation.”® Knight was con-
victed at trial and subsequently moved for
a judgment of acquittal on this count.

The district court found the government
had presented evidence that Knight’s actions
were fraudulent under a theory of aiding
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and abetting, but focused on the question
of whether Knight’s actions in assisting his
client could be considered “in contemplation
of bankruptcy.” The government contended
that “contemplation of bankruptcy” should
be construed broadly to include the fact that
Knight knew his client was thinking about
filing for bankruptcy (even if the client was
not certain at the time that he would file for
bankruptcy). Knight argued that this reading
of the statute was too broad, and the court
agreed, finding that “[a] person does not act
‘in contemplation of’ bankruptcy by virtue
of the fact that he has a conversation about
bankruptcy and then sometime later transfers
or conceals property.” The court relied in
part on Bond in reaching its conclusion, stat-
ing that “encompassing general fraud crimes
that take place after a simple discussion of
bankruptcy [] would intrude on the police
powers of the state to prosecute general
fraud crimes.”® The district court granted
Knight’s motion for judgment of acquittal on
one count, and also granted him a new trial
on the remaining counts.*!

Currently before the Supreme Court is the
matter of Yates v. United States,*> which seeks
to answer the question of whether a com-
mercial fisherman who disposed of under-
sized fish can be prosecuted under the “anti-
shredding” provision of the Sarbanes-Oxley
Act of 2002.%3 A National Marine Fisheries
Services officer inspected John Yates’ fish-
ing vessel containing 3,000 fish and found
72 red grouper under the minimum length
provided for in federal regulations. The 72
fish were segregated in a crate, and Yates was
told they would be seized upon his return
to port. Yates threw the fish overboard. He
should not have done so, and could have lost
his fishing license and been fined under the
Magnuson-Stevens Fishery Conservation and
Management Act.* But instead he was pros-
ecuted criminally under Sarbanes-Oxley. The
question before the court in Yafes is whether
the dumping of undersized fish falls within
the Sarbanes-Oxley prohibition against the
destruction of “any ... tangible object” with
the intent to impede a federal investigation.
Yates has cited Bond in support of his argu-
ment that the term “tangible object” should
be interpreted narrowly to include only tan-
gible objects designed to retain information.
A group of 18 law professors, filing as amici
curiae, contend that the government’s overly
broad reading of the statute is part of a pat-
tern of federal “overcriminalization,” citing

Bond for the proposition that criminal statutes
should be strictly construed.® Similarly, the
National Association of Criminal Defense Law-
yers has argued that as in Bond, if the statute
at issue in Yates “was drafted to include red
grouper, then the overbreadth of the statute
alone creates constitutional concerns.”
Of course, the unanswered question after
Bond is, why did prosecutors institute the
prosecution in the first place? The decision
is mystifying in light of the facts of the case,
involving a fact pattern commonly observed
in state prosecutions, and clearly unrelated
to national security. There is no suggestion
that the case was anything but a domestic
assault, at worst. The government’s decision
to employ federal resources to address this
local crime is never explained because the
issue before the court in Bond was not the
poor judgment of the prosecutors but the
limits of federal power. And in the end, it was
not the federal prosecutors who paid for this
abuse of prosecutorial discretion but Bond
herself who served six years of incarceration
for a crime she did not commit. Prosecutors
cannot be reminded too often of the admoni-
tion of Justice George Sutherland:
The United States Attorney is the repre-
sentative not of an ordinary party to a
controversy, but of a sovereignty whose
obligation to govern impartially is as
compelling as its obligation to govern
at all; and whose interest, therefore,
in a criminal prosecution is not that it
shall win a case, but that justice shall
be done. As such, he is in a peculiar
and very definite sense the servant of
the law, the twofold aim of which is that
guilt shall not escape or innocence suf-
fer. He may prosecute with earnestness
and vigor—indeed, he should do so. But,
while he may strike hard blows, he is
not at liberty to strike foul ones. It is as
much his duty to refrain from improper
methods calculated to produce a wrong-
ful conviction as it is to use every legiti-
mate means to bring about a just one.*’
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