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Unilateral Price Policies in the Contact Lens Industry:

Can Manufacturers Be Forced to Sell to Every Retailer?

BY ROBERT M. LANGER, ERIKA L. AMARANTE, AND

ADAM FABIARZ

I
t is a cardinal rule of antitrust that—absent very lim-
ited exceptions—parties can do business with, or re-
fuse to do business with, whomever they choose.

The Supreme Court solidified that premise in United
States v. Colgate & Co.1 and has reiterated it time and

again.2 Recent state legislation and lawsuits arising in
the contact lens industry are threatening to dismantle
that bedrock principle of antitrust law. The State of
Utah—home to 1-800 Contacts, a prominent discount
reseller—has enacted a statute making it unlawful for a
contact lens manufacturer to refuse to sell to a dis-
counting reseller. The manufacturers are fighting back
by challenging the constitutionality of this legislation,
which, if upheld, would chip away at the nearly 100-
year-old the doctrine that gives a manufacturer the free-
dom choose the resellers with which it does business.

Under the Colgate doctrine, a seller is allowed ‘‘freely
to exercise his own independent discretion as to the
parties with whom he will deal.’’3 Accordingly, a seller
may unilaterally refuse to deal with any buyer, for any
reason, price-related or otherwise—so long as the ac-

1 250 U.S. 300, 307 (1919).

2 See, e.g., Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S.
752, 761 (1984) (‘‘Independent action is not proscribed. A
manufacturer of course generally has a right to deal, or refuse
to deal, with whomever it likes, as long as it does so indepen-
dently.’’). The only narrow exception to this general rule ap-
plies to monopolists. See, e.g., Aspen Skiing Co. v. Aspen High-
lands Skiing Corp., 472 U.S. 585 (1985) (applying ‘‘essential
facilities’’ doctrine).

3 United States v. Colgate & Co., 250 U.S. at 307.
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tion is unilateral, and not a bilateral ‘‘agreement.’’ The
Colgate doctrine is now being threatened to its very
core in a dispute in the contact lens industry.

It all started in the summer of 2014, when the Senate
Judiciary Committee conducted a hearing about pricing
and competition in the contact lens industry.4 The hear-
ing inspired the non-profit American Antitrust Institute
(AAI) to write a ten-page letter later to the Federal
Trade Commission and the U.S. Department of Justice,
advocating for enforcement action against contact lens
manufacturers, and hashing out a possible litigation
strategy.5

The letter began with a stark fact: since the Supreme
Court decided Leegin Creative Leather Products Inc. v.
PSKS Inc.6 eight years ago, holding that vertical resale
price maintenance is not per se illegal but subject to the
antitrust balancing test called the rule of reason, the
Obama administration has not challenged a single re-
sale price maintenance (RPM) policy. The AAI then pro-
posed that the relatively concentrated contact-lens
industry—four manufacturers account for 97% of
sales—effectively serve as test case for challenge. The
AAI asserted that the contact lens manufacturers’ uni-
lateral price policies (UPPs) that announce refusals to
deal with price-cutting resellers were anticompetitive
under the rule of reason. The AAI also argued that the
UPPs were actually agreements between the manufac-
turers and the resellers, and thus not truly unilateral.
Even more boldly, the AAI said that even if the UPPs
were unilateral, UPPs should not be protected under
the Colgate doctrine. The AAI asserted that because
now that RPM is subject to the rule of reason under fed-
eral law, the antitrust analysis should not turn entirely
on a formal distinction between unilateral conduct and
bilateral conduct. Instead, according to the AAI, a pric-
ing policy should be judged based on its economic ef-
fects

The AAI’s theories of liability are about to be tested
in court. In March, discount retailer Costco sued con-
tact lens manufacturer Johnson & Johnson over its
UPP.7 Within a week of that suit, consumers challeng-

ing UPPs brought a proposed class action against the
four leading contact lens manufacturers.8 Those cases
are pending, and in early stages. Although the plaintiffs
allege that the UPPs are not actually unilateral—
because, plaintiffs assert, contact lens resellers contrib-
uted to the development of the UPPs—the cases also
pose an interesting question: can there be liability for a
unilateral pricing policy, notwithstanding Colgate?

It’s a question that the State of Utah has answered
with a resounding ‘‘yes.’’ In late March, the Utah legis-
lature passed a statute that makes it unlawful for a con-
tact lens manufacturer to take any action—even unilat-
eral action—that has the effect of controlling the price
charged by a retailer.9 In other words, the statute re-
quires a manufacturer to continue to sell to every re-
tailer, even those with which it unilaterally decides not
to do business.10 According to Costco, which has inter-
vened in suits by manufacturers challenging the Utah
legislation, similar laws have been proposed in other
states, including New York and California.

Challengers are arguing that Utah’s law is contrary to
the Commerce Clause’s bar on extraterritorial state
regulation. In denying the challengers’ application for a
preliminary injunction, the District Court has ruled that
the law is likely constitutional.11 The District Court’s
denial of the preliminary injunction is currently being
appealed; the Court of Appeals initially enjoined en-
forcement of the statute while the appeal is pending,
but subsequently lifted the injunction and ordered ex-
pedited briefing on the merits.12 That briefing is cur-
rently ongoing. The Utah law, if it is upheld, would
present a rare instance of unilateral conduct not being
protected by the Colgate doctrine, and may yet prove to
be a test case for rolling back upstream dealers’ free-
dom to influence downstream pricing. If Utah can re-
quire contact lens manufacturers to do business with all
resellers, then other states may follow with similar leg-
islation in the contact lens industry and beyond.

4 The testimony is available here: http://
www.judiciary.senate.gov/meetings/pricing-polices-and-
competition-in-the-contact-lens-industry-is-what-you-see-
what-you-get.

5 The letter is available here: http://
www.antitrustinstitute.org/content/aai-urges-action-minimum-
price-policies-contact-lens-industry.

6 551 U.S. 877, 2007 BL 44544 (2007).
7 Costco Wholesale Corp. v. Johnson & Johnson Vision

Care Inc., N.D. Cal., No. 15-cv-00941.

8 John Machikawa et al. v. Cooper Vision Inc., N.D. Cal.,
No. 15-cv-01001.

9 Utah Code § 58-16a-905.1.
10 Indeed, even if a seller decided to stop selling to a retailer

for reasons unrelated to price and based on sound business
judgment—such as credit-worthiness, timely payment of in-
voices or responsiveness to customer complaints—that deci-
sion would be subject to challenge as allegedly related to re-
sale prices.

11 See Alcon Laboratories Inc. v. Reyes, No. 15-cv-00252,
(D. Utah).

12 Johnson & Johnson Vision Care v. Reyes, No. 15-cv-
04071 (10th Cir.).
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