
By Aaron Bayer

Justice Antonin Scalia’s untimely 

death has renewed speculation 

about how the Supreme Court may 

decide the fate of university a�rmative 

action in Fisher v. University of Texas. 

It’s worth taking another look at the 

multitude of amicus briefs in that case, 

one of which sparked Scalia’s contro-

versial comments during oral argu-

ment that minority students might be 

better o� at less academically rigorous 

institutions. His comments serve as a 

reminder that, at least occasionally, 

amicus briefs catch the attention of the 

justices and in�uence their thinking. 

�e Fisher case, before the court for 

the second time in three years, involves 

a challenge to the university’s consid-

eration of race in its admissions pro-

cess. Relying on an amicus brief �led 

by UCLA economist and law profes-

sor Richard Sander, Scalia questioned 

whether African-American students 

might be better o� at a “slower-track 

school where they do well,” rather than 

at the University of Texas.

Scalia noted that “most of the black 

scientists in this country . . . come from 

schools where they do not feel that 

they’re being pushed ahead in class-

es that are too fast for them.”  Scalia’s 

 comments touched on an  ongoing 

 academic �ght about Sander’s so-called 

“mismatch” theory. A group of em-

pirical scholars �led an amicus brief 

speci�cally to contest that theory, argu-

ing that Sander’s research has “major 

methodological �aws” and is “not good 

 social science.”

�is battle reprised the one fought 

by these same amici when Fisher 

last came before the Supreme Court 

in 2012. In fact, the vast majority of 

the  83 amicus briefs �led in Fisher 

II mirror those �led in Fisher I. �e 

briefs were �led by a wide array of 

liberal and conservative think tanks, 

groups of colleges and universities, 

faculty members, large businesses, 

military leaders, states, and the United  

States, among others.

On the petitioner’s side, amici strike 

a few recurring themes. Many attack 

the legitimacy of the “holistic” admis-

sions process used by the  university. 

Under Fisher I and Grutter v. Bollinger, 

the 2003 Supreme Court decision 

upholding the consideration of race 

in admissions as a compelling state 

interest, any use of race must be nar-

rowly tailored. �e petitioner’s amici 

view holistic  admissions as an opaque 
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way to avoid this requirement. For ex-

ample, the Cato Institute, a libertarian 

think tank, argues that a holistic ap-

proach is a “black box providing the 

public and potential applicants with 

no information on the extent to which 

race matters in admissions.” Such ad-

missions programs, Cato argues, im-

permissibly pursue racial balancing 

while e�ectively shielding themselves 

from the meaningful review that Fish-

er I  requires.

Similarly, a number of amicus 

briefs argue that the court should 

give no deference to how universi-

ties structure their admissions poli-

cies because universities have simply 

been �outing the “narrow tailoring” 

requirement. �e Paci�c Legal Foun-

dation argues that Texas and other 

public universities are “not seriously 

considering race-neutral alternatives” 

in their admissions policies and are 

“not considering the costs attendant 

to racial preferences.” �e California 

Association of Scholars goes a step 

farther. It argues against deference to 

universities because race-conscious 

admissions policies stem not from le-

gitimate academic concerns but from 

politics, i.e., they are the product of 

political pressure from “state legis-

lators, private foundations, feder-

ally recognized accrediting agencies, 

[and] identity-politics organizations.” 

Rather than advancing educational 

purposes, deference would serve to 

insulate racial politics from meaning-

ful review.

On the respondent’s side, who �led 

amicus briefs supporting a�rmative 

action was once again as important 

as the speci�c arguments those briefs 

advanced. As in Fisher I and Grutter, 

Fortune 100 companies and military 

leaders emphasized their support for 

a�rmative action, focusing on why 

race-conscious admissions is a com-

pelling interest for them.

�e Fortune 100 companies brief 

argues that, for companies operating 

in an increasingly diverse world econ-

omy, it is a “business and economic 

imperative” to have a diverse work-

force trained in a diverse environ-

ment. Companies rely on universities 

to provide them with such candidates. 

Dupont, IBM and Intel �led a sepa-

rate brief to argue that “it is vitally 

important to the nation’s competitive-

ness and future prosperity” to address 

the underrepresentation of minorities 

in science, technology, engineering 

and math, and that a�rmative action 

in university admissions is “an indis-

pensable tool” in pursuing that goal.

A brief �led by 36 former military 

leaders, including former Secretary 

of State Colin Powell, similarly ar-

gued that a “highly quali�ed, racially 

and ethnically diverse o�cer corps 

is essential to the e�ectiveness of the 

armed forces,” and that invalidating 

race-conscious university admissions 

would “seriously disrupt” the e�ort to 

maintain a strong, cohesive military.

Amicus briefs �led by the Asso-

ciation of American Law Schools and 

the Association of American Medical 

Colleges emphasize their role in train-

ing future leaders in a racially diverse 

world. “Working e�ectively across ra-

cial lines is ... critical to excelling as a 

lawyer in contemporary society,” and 

racial diversity in law schools is need-

ed to achieve that goal and to educate 

a diverse group of future government 

leaders. Medical schools similarly 

view themselves as “gatekeepers to 

the medical profession” that have an 

obligation to train physicians who 

can deliver care across racial, ethnic 

and cultural divides. �at “cannot be 

accomplished unless physicians are 

educated in environments that re�ect 

the ever-increasing diversity of the 

society they serve.”

In a separate brief, the deans of Yale 

Law School and Harvard Law School 

note that disregarding applicant es-

says that “discuss the pertinence of 

race to their own lives” would be un-

fair to them and inimical to a truly in-

dividualized review of applicants.

Even sports leaders entered the fray. 

An elite group of current and former 

college basketball coaches – including 

Duke’s Mike Krzyzewski, Georgetown’s 

John �ompson, and the University 

of Connecticut’s Geno Auriemma – 

weighed in with stories about how 

racial diversity has altered the perspec-

tive of student-athletes such as former 

college and pro basketball stars Magic 

Johnson and Larry Bird. If all else fails, 

perhaps the image of sports legends 

embracing racial harmony might in-

�uence the court.  ■
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