Netw Vork Law Tournal

WWW.NYLJ.COM

White-Collar Crime

An ALM Publication

VOLUME 257—N0. 62

MONDAY, APRIL 3, 2017

The Compliance Monitor Dilemma

BY DAVID A.RING
AND MATTHEW CVERCKO

he U.S. Department of Justice
continues to churn out poli-

cies and guidance reflecting

the view that it is not merely look-
ing to punish companies for their
employees’ misdeeds, but to help
the companies get better quicker.
Whether viewing the Fraud Sec-
tion’s recent “Evaluation of Cor-
porate Compliance Programs”!
or the National Security Divi-
sion’s “Guidance on Voluntary
Self-Disclosures,” the message
is much the same: the Justice
Department isn’t just focused on
deterrence and accountability, but
is becoming more interested in
ensuring that companies imple-
ment effective compliance pro-
grams to prevent and detect future
misconduct. While these princi-
ples have long been ensconced
in Chapter Eight of the U.S. Sen-
tencing Guidelines, the subtle but
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growing focus on corporate get-
well programs fits hand-in-glove
with the Yates Memo’s unstated
raison d’etre:® Corporate penalties
often fail to hit those who deserve
it most.

The DOJ’s growing interest in
corporate compliance dovetails
with the burgeoning trend, in
both criminal and administra-
tive enforcement actions, favor-
ing the appointment of external
corporate compliance monitors.
What better way to ensure that
a company stay on track than to
embed an independent monitor

at headquarters to oversee the

company’s progress? But not so
fast, at least according to Walmart,
which is reported to have recently
rejected a DOJ settlement offer
and taken a “not in my house”
approach to DOJ’s insistence on
an external monitor.*

It’s not difficult to speculate why
Walmart, or any other company
for that matter, might balk at the
government’s request. First, ask
any criminal defendant who'’s
been on pre-trial supervision
whether he or she would trade
a modicum of extra jail time for
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the elimination of post-sentence
supervision, and you’ll find an
answer: Being snooped and sec-
ond-guessed is never fun. Second,
it’s important to look to the pur-
pose for imposing a monitor in the
first place; that is, to ensure that
the company satisfies a stated set
of program objectives in order to
remediate past shortcomings.
But if the company has already
done so, then why the need for
a monitor? Last, one only has to
click on a compliance blog to read
stories of monitors-run-amok,
hiring legions of support staff,
imperiously fighting with senior
executives, or acting as if they’'ve
discovered the key to transmuting
lead to gold.

Of these concerns, the first and
second can be tied together and
rationally resolved by making an
honest assessment of the compa-
ny’s current compliance program.
If the program meets the govern-
ment’s compliance goals, there’s
no legitimate need for a monitor;
if not, the company would prob-
ably benefit from a monitor, like
it or not. But it’s the third rea-
son that really causes fits: Like
the “military-industrial complex”
long ago warned against by Presi-
dent Dwight D. Eisenhower, the
government-monitor dynamic can
create an alignment of interests
that is capable of spinning away

from its original, well-intentioned
purposes.

Whether relying on the ABA’s
Monitor Standards® or DOJ’s
guidance for Selection of Moni-
tors in Criminal Division Matters,$
one point is perfectly clear: the
touchstone for monitor selection
is independence. Like an arbitra-
tor or judge, a monitor cannot be
beholden to either side or have an
interest in any outcome. Thus it
would be outrageous to say that
amonitor’s compensation should
be tied to the early, or timely, com-
pletion of the consent agreement
(or deferred prosecution, etc.), by
means of an “early-completion”
bonus, righf? Such incentive would
surely cause a monitor to lean
too far in one direction and loose
objectivity. Or would if? Think of
the flip-side: offering a “late-com-
pletion” bonus for when a com-
pany struggles under its consent
agreement and can’t be let go on
time. Equally outrageous? Per-
haps not.

It would be unfair to suggest
that a monitor-to-be might har-
bor a nefarious intent to line his
or her pockets at the company’s
expense; but an ethical dilemma
does arise. Years ago, in the hey-
day of the drug wars, it became
the rage for state and local gov-
ernments to pursue the civil and
criminal forfeiture of cash, cars,

houses, you name it. No doubt,
the members of law enforcement
engaged in this activity were well
intentioned and set on depriving
misfeasors of the fruits or instru-
mentalities of their illegal activity.
But in some places law enforce-
ment agencies were able to reap
direct and substantial benefits
from their forfeitures, and some
prosecutors were known to drive
to work in high-end luxury cars
seized through non-criminal
administrative processes. Stud-
ies have shown that, where law
enforcement was able to “police
for profit,” forfeitures rose at
astronomical rates and the inci-
dents of injustice grew accord-
ingly.” To put it plainly, even those
with the best of intentions could
find themselves leaning away
from the center, consciously or
not, when their own self-interests
came into play. It’s simple Freak-
anomics.

There is a solution to this
dilemma. In most instances the
company negotiating a settlement
with the government has the ini-
tial say in the monitor selection
process.® Obviously, one of the key
factors will be fees. The challenge,
however, is tying a billable rate
to an often ill- or vaguely-defined
scope of work, making it difficult
to compare bids or predict true
costs. But these variables can be
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reduced or eliminated by insist-
ing on fixed-fee arrangements.
Better yet, the more mature the
company’s compliance program,
the more competitive the bid-
ding should become. Moreover,
it would be wise to consider
negotiating “term limits” with the
government, which would allow
the company to have the option
of electing to select a new moni-
tor at the end of a stated period,
even if the company is not ready
to be released by that time. While
this may not be cost effective for
a large company because of the
time it would take for a new moni-
tor to get up to speed, in other
instances it may serve to counter-
balance any implicit bias. Last, it
may be appropriate to construct
a fee arrangement that would
grant the monitor the same set
fee, regardless of whether the
monitorship runs its full course,
or ends early because of the com-
pany’s ahead-of-schedule comple-
tion. This, perhaps as much as
anything else, may serve to align
all of the parties’ interests.
Without doubt, a monitor can be
a key ingredient to a company’s
get-well plan, especially when a
company has struggled over time.
For every horror story found in
the blogs, there is a string of
unwritten success stories of moni-
tors helping companies overcome

legacy weaknesses and construct
best-in-class programs. Indepen-
dent oversight most often will lead
to fresh ideas, sober analysis, and
a laser-focus on results. But with
all well-intentioned ideas, the chal-
lenge is in implementation, and a
creative approach to compensa-
tion will better ensure that a moni-
tor’s interest are wholly aligned
with those of the government and
company: the timely implemen-
tation of a durable compliance
program.
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