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A Q&A guide to outsourcing in the United States.

This Q&A guide gives a high level overview of 

the rules relating to transferring employees on 

an outsourcing, including structuring employee 

arrangements (including any notice, information 

and consultation obligations) and calculating 

redundancy pay.

To compare answers across multiple jurisdictions, 

visit the Transferring employees Country Q&A tool.

This Q&A is part of the multi-jurisdictional guide 

to outsourcing. For a full list of jurisdictional Q&As, 

visit www.practicallaw.com/outsourcing-guide.

For the general rules relating to outsourcing, 

visit Outsourcing: United States overview  

(3-501-5071).

TRANSFER BY OPERATION OF LAW

1. In what circumstances (if any) are employees transferred by 

operation of law?

INITIAL OUTSOURCING

In the US, employees are not transferred by operation of law, and 

parties have the freedom to contract for the rebadging of employees 

from a customer to an incoming supplier. However, many outsourcing 

transactions in the US have international scope for global customers, 

and in the EU (and certain other jurisdictions), employees located 

in such jurisdictions are transferred by operation of law, which 

contracting parties in the US must account for.

CHANGE OF SUPPLIER

Parties have the freedom to contract for the rebadging of employees 

from an incumbent supplier to an incoming supplier. However, 

suppliers are often hesitant to agree to rebadge employees to their 

competitors.

TERMINATION

Parties have freedom to contract for rebadging employees from an 

incumbent supplier back to a customer. However, suppliers are often 

hesitant to agree to give away employees, and suppliers generally 

request a percentage cap on any transfer, and the cap often does not 

apply to employees initially rebadged from the customer.

2. If employees transfer by operation of law, what are the terms 

on which they do so?

GENERAL TERMS

In the US, employees are not transferred by operation of law. 

For the transfer of employees by operation of law outside of the 

US, contracting parties in the US generally agree to allocate 

responsibility for this in advance.

At the front end of a transaction, customers generally indemnify 

suppliers for the transfer of any customer employees by operation of 

law outside of the US, and at the back end of a transaction, suppliers 

generally indemnify customers for the transfer of supplier employees 

by operation of law outside of the US.

PENSIONS

A customer’s obligation to provide pension commitments to its 

employees generally terminates on the transfer, unless the employee 

has a vested right to a pension prior to termination. It is common for 

customers to indemnify a supplier for the transfer of any pension 

liabilities by operation of law outside of the US.
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EMPLOYEE BENEFITS

A customer’s obligation to provide benefits to its employees 

generally terminates on the transfer. However, it is common for 

customers to provide some severance benefits to its employees.

OTHER MATTERS

Customer employees may have a collective bargaining agreement 

with the customer, and if the customer employees are transferred to 

the supplier, this may be relevant for the supplier. 

REDUNDANCY PAY

3. How is redundancy pay calculated?

Unless granted in a collective bargaining agreement or an 

employment agreement with the applicable employee, there is 

generally no redundancy pay in the US.

HARMONISATION

4. To what extent can a transferee harmonise terms and 

conditions of transferring employees with those of its existing 

workforce?

Suppliers are generally free to harmonise terms and conditions of 

transferring employees with those of its existing workforce. However, 

suppliers may agree to match existing employment terms to 

incentivise the transfer of employees.

DISMISSALS

5. To what extent can dismissals be implemented before or 

after the outsourcing?

Unless an employee has an employment contract or is subject to a 

collective bargaining agreement, employees in the US are generally 

employed at will and may otherwise be terminated without cause. 

However, the US also has robust employment laws on both a state 

and federal level (in relation to minimum wage, discrimination and 

medical leave).

NATIONAL RESTRICTIONS

6. To what extent can particular services only be performed by a 

local national trained in your jurisdiction?

The US does not have general requirements for work to be 

performed by local nationals. However, work for the US Government 

or its contractors (which require security clearances) may be required 

to be performed by a US citizen, and non-citizens must be authorised 

to work in the US. When outsourcing certain types of regulated 

services, there may be licensing requirements for personnel, and the 

staff would be required to qualify for and obtain such licences.

SECONDMENT

7. In what circumstances (if any) can the parties structure the 

employee arrangements of an outsourcing as a secondment?

Suppliers often provide staff augmentation services to customers. 

Unless there are regulatory reasons for an actual employee being 

required to perform select services, the parties are generally 

unrestricted in structuring such arrangements. In structuring 

a secondment, the parties should be careful to avoid any joint 

employment claims or issues.

INFORMATION, NOTICE AND CONSULTATION 
OBLIGATIONS

8. What information must the transferor or the transferee 

provide to the other party in relation to any employees?

Neither party is legally obligated to provide information to the other 

party regarding employees.

9. What are the notice, information and consultation 

obligations that arise for the transferor and the transferee in 

relation to employees or employees’ representatives?

At federal level in the US, the Worker Adjustment and Retraining 

Notification Act requires most employers with 100 or more 

employees to provide at least 60 days advance notification of mass 

redundancies. This will apply to the extent where there are:

�� 500 or more employees at a single site being laid off.

�� 50 to 499 employees at a single site being laid off and where this 

constitutes at least 33% of the employer’s total, active workforce at 

a single employment site.

On a state level in the US, some states have enacted similar 

legislation requiring advance notice or severance payments to 

employees being laid off as part of a mass layoff.
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