
not purchase inferior products from a noncompliant fran-

chisee in the mistaken belief that these products meet the

franchisor’s standards.6 This article reviews the legal ratio-

nale and sound business reasons for enforcing system stan-

dards, discusses methods that a franchisor can use to

enhance compliance efforts, and evaluates the types of suits

that can be brought to enforce compliance.7

Legal Importance of Enforcing System Standards
Under the Lanham Act,8 a trademark exists only as a sym-

bol of goodwill and has no independent significance with-

out it.9 The U.S. Court of Appeals for the Second Circuit

has explained that “[t]his creation and perpetuation of

goodwill depends on customer recognition. The nature of

goodwill is dictated by the consumer’s desire to do business

with the same seller. The buyer expects the same experi-

ence with each purchase—this is the reason d’etre [sic] for

the sale.”10 A franchisor, therefore, has a legal duty to con-

trol the quality of goods and services under its mark or risk

abandonment of its trademark.11

The danger of the trademark owner’s failing to take on

this affirmative duty is that products with the same trade-

mark will have diverse characteristics. “If a trademark

owner allows licensees to depart from its quality [or other]

standards, the public will be misled, and the trademark will

cease to have utility as an informational device.”12

For franchisor, this duty typically includes establishing

and enforcing system standards.13 The failure to establish

and enforce standards may also expose the franchisor to lia-

bility from third parties injured by the franchisee’s actions

or omissions and from franchisees claiming that the fran-

chisor either is not doing enough to uphold system stan-

dards or has selectively pursued an action against them.

The Risks of a Naked License
Under the Lanham Act, a trademark owner may license its

mark if it maintains sufficient control of the licensee’s use of

the mark to assure the nature and quality of goods or services

that the licensee distributes under the mark.14 A licensor

engages in naked licensing, and risks cancellation of its feder-

al registration, by failing to exercise an appropriate level of

control.15 To control the nature, or kind, of goods or services,

a licensor must specify the products or services with which

the licensed mark is to be used. The issue of quality control is

more difficult because the Act does not define the means or

degree of control that will qualify. This is a fact-intensive

inquiry and courts generally require a licensor to use reason-

B
rand development is the

process of creating in con-

sumers’ minds an image, an

awareness, and a preference for a

product or service. A franchisor

typically invests enormous sums

in its trademark or service mark

and accompanying system, which

guide the public to a particular

product and service experience

and assist franchisees with deliv-

ering that experience. Brand

development will not be success-

ful, however, until a franchisor ensures consistency across its

system. As Barry S. Sternlicht, former Chairman and CEO of

Starwood Hotels & Resorts Worldwide, Inc., has said, “[a]

brand is nothing if it is not consistent in its product and ser-

vice.”2 For every franchise system, “[c]onsistency is [the]

challenge. Providing a great guest experience day after day is

[the] solution. Consistency is the only way to keep the con-

sumer’s trust, and the key to trust is consistency.”3

By enforcing system standards, a franchisor can achieve

product and service consistency and ensure the continued

viability of its mark and the attendant economic benefits

from “a network of stores whose very uniformity and pre-

dictability attracts customers.”4 Generally, courts will not

hesitate to enforce a franchisor’s right to control its brand,

goodwill, and integrity, particularly if a threat to public

health or safety exists.5 Among other interests, a franchisor

has a protectable interest in ensuring that the public does
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In Creel Enterprises, Ltd. v. Mr. Gatti’s, Inc.,28 a Mr.

Gatti’s pizza restaurant franchisee claimed that the fran-

chisor’s failure to force another franchisee to remove the

trademark from two closed stores and resolve a bug infesta-

tion at a third caused the plaintiff lost business, reduced its

ability to compete in the marketplace, and led to emotional

distress.29 The court held that the plaintiff-franchisee “was

not a party to the contracts complained about and thus has

standing to enforce [the standards] only if it is a third-party

beneficiary, not indirectly by suing on its own contract with

Mr. Gatti’s.”30 The mere existence of quality standards pro-

visions in a franchise agreement did not create a duty to

enforce them.31 The court granted the defendant’s summary

judgment motion because the plaintiff “failed to point to

any provision in their [sic] franchise agreements which

obligates Mr. Gatti’s to enforce the quality standards provi-

sions in the contracts signed by another franchisee.”32

In Yankee Enterprises, Inc. v. Dunkin’ Donuts, Inc.,33 a jury

returned a verdict (later reversed on appeal) for the plaintiff-

franchisee on a breach-of-contract claim for failure to uphold

system standards based on its franchise agreement language.

The franchisee alleged that Dunkin’ Dounuts failed to staff

properly its operations unit and to enforce system standards in

its West zone, in favor of its Northeast zone.34 The franchise

agreement provided that Dunkin’ Donuts would “continue its

efforts to maintain high and uniform standards of quality, clean-

liness, appearance and service at all Dunkin’ Donuts shops.”35

The U.S. Court of Appeals for the Fifth Circuit overturned the

verdict because the franchisee had failed to prove that Dunkin’

Donuts’s conduct caused it damage, but the court did not ques-

tion the validity of the breach-of-contract claim.36 It focused

instead on the franchisee’s causation theory that “[t]he reduced

standards of cleanliness in the other stores in the West zone

damaged [the plaintiff’s] sales even though [the plaintiff’s]

store met or exceeded the high standards in place prior to the

alleged breach.”37 The court held that the testimony of the fran-

chisee’s financial expert regarding differences in sales between

the plaintiff’s shop and those in the Northeast was “nothing

more than conjecture and surmise,” because he admitted on

cross-examination that the alleged diminution in sales predated

Dunkin’ Donuts’s alleged breach and that he had not consid-

ered other potential causes, including management skill, market

penetration, and advertising volume.38

Quality Control Is Also Good Business
Enforcing system standards is also good business.

Standards are designed to ensure that the system retains and

increases its customer base, provides a franchisee the best

opportunity to earn a profit, and, by addressing these objec-

tives, attracts new franchisee-prospects to help the system

grow. A standards enforcement program delivers a strong

message that system standards are important and that fail-

ure to comply will not be tolerated. 

In a business format franchise, standards typically

address factors that both affect sales and help control

expenses. Uniformity of product and its delivery in a

wholesome, healthy environment is the hallmark of a 

able methods, such as contractual quality control provisions

and review by the licensor of the licensee’s conduct, to ensure

that quality standards are being met.16

Because uniformity and consistency are so critical, fran-

chise agreements generally specify the product or services

with which the licensed mark is to be used, require the fran-

chisee to comply with system standards, and provide the fran-

chisor the right to inspect and evaluate whether the franchisee

is complying (and to take action if the franchisee is not).

Having the right to control quality is one thing. Doing it is

another, and trademark law demands some level of actual

control17 —actual enforcement of franchise system standards.

Courts generally permit a licensor to respect the licensee’s

right to manage its own business, and thus will not conclude

that a licensor possesses insufficient quality control power

because it agrees not to interfere with the internal manage-

ment or day-to-day operation of the licensee’s business.18

Vicarious Liability Claims
There is tension between trademark law requirements for

franchisor controls and the franchisor’s desire to avoid vic-

arious liability for franchisee conduct.19 Vicarious liability

claims range from third-party claims for personal injury,

products liability, and violations of statutes such as the

Americans with Disabilities Act, to claims by the fran-

chisee’s employees for an unsafe work environment, sexual

harassment, and discrimination.20

Most courts evaluate vicarious liability claims under the

Restatement (Second) of Agency, which addresses “the extent

of control which, by the agreement, the master may exercise

over the details of the work,”21 i.e., a franchisor’s right to con-

trol a franchisee’s day-to-day business.22 Other courts have held

“that the relevant inquiry is control over the instrumentality

resulting in the harm,”23 which focuses on whether the fran-

chisor controlled the injury-causing activity.24

There is no bright line test for determining when a fran-

chisor has gone beyond the control needed to avoid a naked

trademark license, and exercised enough control to expose it

to significant vicarious liability.25 Whichever test a particular

court applies, vicarious liability cases are fact intensive and

require a franchisor to educate its counsel regarding each

control retained, the importance of that control to the welfare

of the system, and how this control does not amount to con-

trol over the franchisee’s day-to-day operations.26 This costly

and time-consuming process is distracting and expensive. A

franchisor may also face a significant deductible, a loss-shar-

ing arrangement, or both under its insurance policy.

Failure to Uphold System Standards Claims
System standards enforcement reduces a franchisor’s expo-

sure to franchisee claims that business is suffering because

other franchisees are not operating their units properly.27

These cases generally turn on whether the franchise agree-

ment either makes the plaintiff-franchisee a third-party ben-

eficiary of the franchisor’s contractual right to demand

another franchisee’s compliance with system standards or

commits the franchisor to upholding system standards 

at all outlets.
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or sanitation issues may authorize termination upon notice

without a cure period, while the franchisee has seven days

to cure standards violations relating to the use of the marks

or affecting the goodwill associated with them and fifteen

days to cure any other standards violations.

The franchise agreement’s notice provision should

authorize notice to the franchisee (e.g., regarding a system

change or default notice) by a writing delivered to the store

address. Some franchise agreements allow the franchisee to

change the notice address, which could jeopardize a future

standards enforcement action if the franchisor fails to

process and file an address change and sends a system

change or default notice to the old address.

Franchisor are also turning to Intranets, accessed via the

Internet, to provide their franchisees with current opera-

tional materials and requirements, including updates to the

operations manual and other changes to the system.

Exclusive reliance on an Intranet to communicate system

changes, however, may undermine a standards enforcement

action unless the franchise agreement notice provision 

permits its use.40 If not, a franchisor should issue a 

system change notice that requires its franchisees to con-

nect to and monitor the Intranet; implement a process to

confirm that each franchisee has purchased the necessary

computer equipment and Internet service to connect to the

Intranet (similar to its process for obtaining franchisee

insurance certificates); and design the Intranet so that fran-

chisees can easily locate, access, and print the operations-

related materials.

A nonwaiver clause is essential because franchisor often

do not respond to every breach of the franchise agreement

by the franchisee.41

As discussed below, a federal trademark action for

injunctive relief is a central component of an effective stan-

dards compliance program. A franchisor must keep its right

to injunctive relief free from any contractual hurdles, par-

ticularly arbitration and forum selection clauses, at its

option. For example, “Nothing in this Agreement shall 

prevent us from obtaining injunctive relief against actual 

or threatened conduct that will cause us loss or damages, in

any appropriate forum under the usual equity rules, 

including rules for obtaining restraining orders and 

temporary injunctions.”

Finally, the agreement should include a provision that

entitles the franchisor to collect its attorney fees, costs, and

litigation expenses from the franchisee in any action to

enforce the franchise agreement. This may be the most

important and effective tool to deliver a systemwide mes-

sage about the importance of standards compliance.

Communications with Franchisees
Communication about a standards compliance program—

the process, its benefits, and the ramifications of failure—is

necessary to achieve franchisees’ understanding and com-

mitment. An excellent program description is check, coach,

check, and enforce (if necessary).42 These four short words

communicate the essence of what franchisees can expect

franchise business and increases sales by attracting cus-

tomers, while strong operations management (e.g., invento-

ry tracking and product ordering) addresses expense con-

trol. System standards help franchisees achieve this unifor-

mity and operational control by simplifying their business-

es—they must do certain things at certain times as present-

ed in an operations manual. By enforcing system standards,

a franchisor keeps a franchisee focused on the system and

executing the many details that help a business succeed.

This also encourages system growth because prospects will

be attracted to a system full of franchisees making money

by delivering a consistent quality of product and achieving

strong sales with controlled expenses.

There is also a more subtle, but equally important, system

morale component to enforcing standards. Failing to enforce

system standards sends a dangerous message to both poor

and good franchisees. Poor franchisees learn that they can

get away with ever-increasing standards violations. Good

franchisees may eventually conclude that their efforts to

uphold standards are futile because other franchisees are not

required to meet these standards. Each of these messages

travels rapidly throughout a system to equally ill effects.

Seven Ways to Enhance Compliance Efforts
To create an effective standards compliance program, a

franchisor should start with its franchise agreement, which

should address, at a minimum, seven issues:

• The franchisor’s system and the need for uniformity 

and consistency;

• The operations manual;

• Acts or omissions warranting termination;

• Notice and cure provisions;

• A nonwaiver clause;

• The franchisor’s right to injunctive relief; and

• An attorney fees clause.

The franchise agreement should describe the franchisor’s

system and state unequivocally that the franchisee applied for a

license to operate under the system and must adhere to that sys-

tem to create the uniformity and consistency necessary to

enhance the mark’s goodwill. The agreement should also

specifically mention any standards program, such as (in the

restaurant industry) quality, service, and cleanliness standards.

The franchise agreement should require the franchisee to

adopt and comply with the franchisor’s operations manual as it

may be modified from time to time, and incorporate the manu-

al into the agreement by reference. Some franchisor use a sepa-

rate section of their agreement specifically to address system

changes, including the use of manual changes to allow the sys-

tem to evolve. The franchisee’s continuing obligation to com-

ply with these modifications is also addressed expressly.39

The franchise agreement should describe in simple,

straightforward language the acts or omissions that would

permit the franchisor to terminate the agreement for stan-

dards violations. These items should be described as “mate-

rial breaches of this agreement” and allow termination after

no cure period, or a short cure period commensurate with

the seriousness of the breach. For example, health, safety,

Number 1 • Volume 24 • Summer 2004 • American Bar Association • Franchise Law Journal • 12
“Retaining and Improving Brand Equity by Enforcing System Standards” by Joseph Schumacher, Edward Wood Dunham, and G. Adam Schweickert III, pub-

lished in Franchise Law Journal, Volume 24, No.1, Summer 2004 © 2004 by the American Bar Association. Reproduced by permission. All rights reserved. This
information or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without

the express written consent of the American Bar Association.



from the program and enable the franchisor to deliver this

message consistently and inexpensively via system updates,

at franchisee meetings, and in franchisee training.

Check, Coach, Check, and Enforce
Check, coach, check, and enforce is a compelling message for a

franchisee. The franchisee realizes that the franchisor has

invested in the program, both operationally and financially, by

hiring the people and developing the processes required to con-

duct quality and service inspections and training. It will be a

collaborative approach. The first reaction to noncompliance

will be further training. The franchisor obviously expects

results from this investment of time and effort in training, and a

reinspection will be done to ensure that the franchisee has

resolved the problems. If not, the franchisor will enforce the

standards by providing an opportunity to cure followed by swift

legal action if the problems are not cured. After a few enforce-

ment actions that require franchisees to pay the franchisor’s

attorney fees and costs, a message will spread through the sys-

tem: the franchisor is serious about system standards enforce-

ment and writing a check for those attorney fees is very painful.

A franchisor can use its inspection process both to help its

franchisees improve operations and to assist its operations

personnel in developing evidence for a successful standards

enforcement or termination lawsuit, if appropriate. There are

four areas on which a franchisor should focus—initiating a

compliance program, the inspection process, its inspection-

related records and notices, and developing third-party evi-

dence for an enforcement or termination action.

Initiating a Compliance Program
Speed and early success are critical to implementing an

effective standards compliance program. A franchisor

should involve its counsel to prepare model complaints to

minimize both the time between a franchisee’s failure to

cure defaults and commencement of an enforcement or ter-

mination action (no more than two weeks) and the cost of

that action. The franchisor must carefully select and consid-

er starting with franchisees that have a history of, or have

severe, compliance issues. The process can begin with a

“new day” letter to selected franchisees to notify them that,

regardless of past practices, failing scores on operational

reviews may subject them to standards enforcement actions,

payment of attorney fees, and termination of their franchise

agreements. Unless there is the organizational commitment

and financial ability to implement the program systemwide,

a franchisor should not send the “new day” letter to all fran-

chisees. Success in the enforcement actions pursued will

deliver a very effective systemwide message, particularly if

franchisees are forced to pay the franchisor’s attorney fees

and costs of suit.

Implementing the Procedure
Franchisor should train their operations consultants to provide

detailed and objective descriptions of the conditions of a fran-

chisee’s outlet to give an accurate picture of the business. When

the conditions may affect health, safety, or sanitation, the con-

sultant should record the conditions in a way that provides the

court with compelling examples of the extent of the problems

and the dangers presented. Regarding other significant defaults,

the consultant should describe the consequences of the 

violations (e.g., customer complaints).

The consultant should take digital pictures of any

defaults, particularly those that document product safety or

public health risk.43 Because the condition of a franchisee’s

business can sometimes be a matter of subjective interpreta-

tion, courts consistently emphasize this compelling evi-

dence in granting preliminary injunctions against fran-

chisees’ standards violations.44 The consultant should label

the pictures with the date, time, store number, and a cross-

reference to the standard violated.

Either during or at the end of the inspection, the consul-

tant should review the report with the franchisee (or store

manager if the franchisee is unavailable) and have that per-

son sign it when completed. The consultant should copy the

report immediately and provide a copy to the franchisee or

manager that same day. This process will effectively refute

a franchisee’s claim that it was unaware of the violations or

that the violations did not exist.

After the franchisee has received a default notice (see

below) and the cure period has expired, the franchisor

should reinspect, if possible with a different operations con-

sultant to avoid any argument about the consultant’s subjec-

tivity or personal bias toward the franchisee. If the fran-

chisee has not cured the violations, the franchisor should

send a copy of the report to counsel immediately so that an

enforcement action can be brought. Failure to sue promptly

risks the defense that the defaults were cured and did not

exist when the complaint was filed. Compliance is the goal

of any standards enforcement action, but the franchisor’s

success in proving its underlying claims will determine

whether it can recover its attorney fees and costs.

Standardizing the Process
The inspection form should be standardized and focus on the

central aspects of the franchise, and, perhaps most important,

contain a section for the franchisee’s signature stating that

the operations consultant reviewed the inspection results with

the franchisee. The form will be perceived as more under-

standable, by the operations consultants, franchisees, and any

court holding a preliminary injunction hearing, if it is fairly

short and addresses the system’s core components. If defaults

are present on inspection, a franchisor should develop some

standard language for a default notice with a cure period45 to

avoid a franchisee’s waiver argument and increase the con-

sistency of enforcement efforts.

In an interesting approach, Dunkin’ Donuts created a

standardized inspection form that addressed these issues.46

The form is entitled “Critical Food Safety and Sanitation

Inspection,” which tells the reader that Dunkin’ Donuts is

focusing on the areas in which its restaurant system is at

greatest risk from a franchisee’s noncompliance. It contains

the subheadings “NOTICE OF DEFAULT” and “NOTICE
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TO CURE” and, in four short sentences, demands that the fran-

chisee correct the standards violations identified or 

risk termination.

The form also has two reference columns for each standard:

the manual page number from which the standard is derived,

and a “Photo ID Key” that provides the operations consul-

tant a shorthand method to cross-reference to the form and

applicable standard with photographs of any deficiencies

(taken by the consultant). The form provides two columns

headed “Inspection” and “Reinspection” for inspection

results, which tells the franchisee that the consultant will

return and evaluate whether the deficiencies have been

cured. If the reinspection reveals the same problems, the

form creates a very easy visual reference for the judge to

see what standards were at issue and were not corrected.

Finally, at the end of the form, there is a section for the

franchisee and operations consultant to sign the form. 

In Dunkin’ Donuts Inc. v. Albireh Donuts, Inc.,47 this form

clearly helped the franchisor obtain an injunction, as the court

ordered the franchisee to “cease violating [Dunkin’ Donuts’s]

standards for health, sanitation, and safety, and, specifically,

those identified on the February 24, 2000 Critical Food Safety

Inspection form, which is annexed hereto and incorporated

herein as Appendix 1.”48

Alternatively, the inspection form could contain a sepa-

rate section or page entitled “Requires Immediate Action,”

which can be used to identify any areas that should be

immediately addressed, such as product safety, health, or

sanitation issues. If an immediate real threat to health or

safety exists, the franchisor should consider having the

operations consultant remain at the outlet until the threat is

abated. Again, the goal is to emphasize the core concerns to

the franchisee and, by extension, to the fact finder if the

franchisee does not cure the problems.

Building a Case
Third-party witnesses with no stake in the outcome can add

substantial credibility to a franchisor’s case. These include

health inspectors, fire marshals, other government officials,

former employees of the franchisee, and mystery shoppers.

In Carousel Systems, Inc. v. Ordway,49 the franchisor of

Goddard Schools sought to terminate immediately the fran-

chise agreement after a state agency revoked the franchisee’s

state license to operate a school, despite the potential applic-

ability of the New Jersey Franchise Practices Act, which

mandates sixty days notice before termination is effective.50

The franchisee had used an unsafe trailer as a classroom and

failed to evacuate the school on three separate occasions

when sparks and smoke came out of baseboard heaters.51 The

court found the testimony of a local fire official, representa-

tives of the state licensing agency, and a former employee of

the franchisee compelling, and held that the state agency’s

action “was based on convincing sources, and that Carousel’s

reliance on the [state agency’s] action as a predicate for the

termination was entirely well-founded.”52

Compliance Failures
When a franchisee fails to comply with operational stan-

dards, a franchisor can sue to enjoin continued noncompli-

ance (i.e., have the existing standards violations corrected)

under trademark theories, including infringement, dilution,

and use in an unauthorized manner. A standards enforce-

ment action works well where a franchisee that is otherwise

complying with the franchise agreement (e.g., paying royal-

ties) can respond to a clean-up order and pay a franchisor’s

attorney fees and costs. A franchisor can also terminate the

franchise agreement and file a breach-of-contract and trade-

mark infringement action (if the franchisee continues using

the marks after termination) seeking damages for any past

due amounts, estimated lost future royalties, attorney fees,

and costs plus injunctive relief to prevent the franchisee

from using the franchisor’s trademarks and to enforce any

covenant not to compete. A termination and enforcement

action is best used when the franchisee’s problems extend

beyond operational defaults. 

Arbitration Clause
If the franchise agreement includes an arbitration clause, coun-

sel must evaluate whether the clause captures the dispute or

there is an exception for actions seeking injunctive relief.

Generally speaking, arbitration agreements that limit the parties

to one arbitrator and place the forum in an advantageous loca-

tion for the franchisor (i.e., the city of its principal place of

business) can be very effective at resolving nonurgent standards

actions. In particular, arbitral forum selection clauses in fran-

chise agreements are enforceable53 and require the noncompli-

ant franchisee, to consider hiring counsel in the franchisor’s

home state traveling there for hearings. In urgent situations

involving things like health, safety, or sanitation violations,

however, a franchisor should sue the franchisee for injunctive

relief (discussed below) to avoid any perceived or real uncer-

tainty about an arbitrator’s authority to order that relief.

Bringing Suit
If there is no arbitration clause or there is an exception to

the arbitration clause for injunction actions and the fran-

chisor decides to avail itself of that exception, counsel must

next determine whether: (1) the franchise agreement con-

tains a judicial forum selection clause, (2) a state franchise

relationship statute governs, and (3) the franchise agree-

ment includes a choice-of-law clause.

The enforceability of a judicial forum selection clause is

beyond the scope of this article.54 Because judicial forum

selection clauses are enforced inconsistently,55 a franchisor

first should sue in the federal court with jurisdiction over

the franchisee’s business, given the type of relief that a

franchisor would seek in a standards enforcement or termi-

nation action, particularly if quick relief is needed.

Although some state courts have efficient procedures for

obtaining injunctive relief, franchisor are generally better

served in the federal system, which has recognized the

importance of a franchisor’s right to protect its trademarks
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and police its franchisee’s compliance with system stan-

dards, especially those governing health, safety, and sanita-

tion. Additionally, suing in the franchisee’s forum, while

increasing the initial costs of suit somewhat, ultimately

expedites resolution. The parties avoid costly motion prac-

tice over jurisdiction and venue issues, and judges can be

confident about their authority to issue enforceable orders

granting the relief requested.

Second, the franchisor must determine whether a 

franchise relationship statute governs notices of default,

opportunities to cure, the standards for termination 

of a franchise agreement, discriminatory treatment (i.e.,

requiring uniformity among franchisees in the franchisor’s

enforcement of system standards), or all of the above. Of

these, franchisors are often most concerned about fran-

chisee selective enforcement claims.56 Under the common

law, franchisor are generally allowed to be selective among

franchisees when terminating a franchise agreement for the

franchisee’s failure to comply with system standards.57

Whether disparate treatment is a defense to a standards

enforcement action appears to be based on the language of

the franchise agreement.58 Seven states—Arkansas, Hawaii,

Illinois, Indiana, Minnesota, Washington, and Wisconsin—

have franchise relationship statutes that expressly address

discriminatory treatment, and case law in three other states

with franchise statutes—California, Connecticut, and

Michigan—touches on franchisee claims of disparate treat-

ment and indicates that care is warranted there as well.

Accordingly, if the franchisee is located in a state with a

franchise relationship statute, particularly one of the above

ten states, counsel should analyze the applicable statute’s

requirements to treat similarly situated franchisees similarly

before taking legal action.

Third, if the franchise agreement contains a choice-of-law

clause, that law should apply to any contract issues, such as the

right to recover attorney fees or enforceability of any covenant

not to compete, that arise in litigation. Also, if the chosen state

has a franchise relationship statute but the franchisee is in

another state without such a statute, counsel must determine

whether the relationship statute applies extraterritorially.

The Federal Injunction Standard
Federal law (i.e., the Lanham Act) governs most trademark

claims. In a standards enforcement action, these claims are

generally for infringement,59 false designation and misrep-

resentation of origin,60 and dilution.61 Rule 65(a) of the

Federal Rules of Civil Procedure governs preliminary

injunction requests in federal courts.62 This federal standard

may vary slightly from circuit to circuit, but, generally

speaking, a federal court will grant a preliminary injunction

only if the plaintiff demonstrates a substantial likelihood

that it will succeed on the ultimate merits of its claim, that

it will suffer irreparable injury if the injunction is not

entered, that the harm to plaintiff if the injunction is denied

is greater than the harm to defendant if the injunction is

granted, and that the injunction will not adversely affect the

public interest.63 Franchisor counsel must review this feder-

al standard circuit by circuit to determine specifically how

the court will balance these factors and whether any addi-

tional or different factors will be considered.

Likelihood of Success and Irreparable Harm
Franchisor are generally able to establish a likelihood of suc-

cess on the merits with case law demonstrating their right to

ensure the nature and quality of products and service associated

with their trademarks. In Burger King Corp. v. Stephens, the

court held that: “[i]f [Burger King] is unable to control the

nature and quality of the goods and services defendants provide

at Burger King franchised restaurants, activities not meeting

[Burger King’s] standards at those restaurants could irreparably

harm the goodwill associated with [Burger King’s] marks and

[Burger King’s] reputation.”64

Federal courts typically have held that a franchisee’s vio-

lation of health, safety, and sanitation standards causes

irreparable harm to the franchisor, warranting a preliminary

injunction. As the court said in Dunkin’ Donuts Inc. v.

Kashi Enterprises, Inc.:

The possibility of irreparable injury arises because the record evi-
dence indicates that the unsanitary conditions at the defendant’s
store may result in illness to the plaintiff’s customers. To this end,
the court notes that the plaintiff has an important interest in the uni-
formity of food specifications, preparation methods, quality and
appearance, facilities and service of its franchisees. No[t] only does
the defendant’s conduct place the plaintiff’s trademarks and trade
name at risk, but more importantly, it puts the public in danger of
food contamination. Further, the plaintiff has a strong legal interest
in avoiding disputes stemming from the cleanliness and safety of its
products. Accordingly, if customers become ill due to the defendan-
t’s franchises’ unsanitary conditions, the plaintiff’s national reputa-
tion, goodwill, and business will be harmed.65

Balance of Harms and the Public Interest
A franchisee generally cannot be harmed by the requested

injunction because it will only be required to fulfill its

obligations under the franchise agreement:

All that is being asked of [the franchisees] is that they comply with
the terms of the franchise agreement and the operating manuals and
operate a clean, safe, and healthy donut shop. Requiring them to do
so should not cause them any unnecessary expense or loss and cer-
tainly not subject them to any costs beyond that which they seem-
ingly should now be spending to safely operate their shop.66

Moreover, the public and even the franchisee will 

likely benefit:

The instant injunction would only require that the defendant comply
with the Franchise Agreement, [into] which it freely entered. While no
harm would befall the defendant by its compliance with the sanitation
standards, the court notes that its business and public safety would at
worst improve. Accordingly, the court finds that threatened injury to
the plaintiff outweighs any conceivable injury to the defendant.67

In a termination action, these considerations are even

more pronounced.68 If the franchisor provides the fran-

chisee with notice and an opportunity to cure before termi-

nating the franchise agreement, the franchisee’s arguments

about its loss will ring hollow. In The Original Great

American Cookie Co. v. River Valley Cookies, Ltd.,69 the

court balanced the hardship to the franchisee (loss of

income and potentially significant assets) against the fran-

chisor’s harm in being forced to deal with a franchisee who
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committed egregious violations of the franchise agreement

and who infringed on its trademarks. Specifically noting

that the franchisee had received the opportunity to assign its

franchise and avoid the harm, the court held that the bal-

ance of the hardships weighed in the franchisor’s favor.70

Finally, the franchisor should emphasize (with testimony

from other franchisees, if possible) the harm to other 

franchisees because the public views the franchisor’s mark, and

stores bearing it, as a unified business system; when one fran-

chisee fails to uphold the franchisor’s standards, it threatens the

brand and the reputation and goodwill of all franchisees.

Speed Is Essential
Finally, if the franchisor decides to sue, it should do so quick-

ly. “Significant delay in applying for injunctive relief in a

trademark case tends to neutralize any presumption that

infringement alone will cause irreparable harm pending trial,

and such delay alone may justify denial of a preliminary

injunction for trademark infringement.”71 Courts have found a

presumption of irreparable harm rebutted in the face of peri-

ods shorter than four months.72 Thus, franchisor should aim to

have the standards action brought within one to two weeks of

the last inspection of the franchisee business.

Enforcing system standards is necessary to protect a fran-

chisor’s marks and simply makes good business sense. By

following the guides in this article, a franchisor should be

able to increase the effectiveness of its enforcement program,

benefiting the franchisor itself and its franchisees as well.
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