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Additional

Insureds

Additional Protection
and Additional Issues

By Michael Menapace

social services agency wants to use the base-
Ament of a local church for weekly meetings

with the agency’s clients; coffee and other
refreshments will be served. The church wants to
be a good community citizen but is concerned, for
example, about taking on the risk of someone spill-
ing coffee at the meeting and then naming the
church as a defendant in a slip-and-fall claim.

A window installation subcontractor bids for
work on a new building being constructed by a .
general contractor (GC). The GC awards the sub-
contractor the work but requires that the window
installer hold the GC harmless for any liability asso-
ciated with the installer’s work.

The social services agency and window installer
can agree to hold harmless the church and the GC,
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respectively, and to provide contractual indemnity,
but the church and the GC will have additional
concerns because contractual indemnification only
goes so far. For example, what about defense costs?
Are the agency and window installer sufficiently
capitalized to satisfy the contractual indemnity
obligations? Are there state laws restricting indem-
nification in construction contracts?! Thus, in these
scenarios, the church and the GC likely will look
to transfer their risks to the insurer of the agency
or window installer, respectively, in addition to
obtaining contractual indemnification. Variations
of these two scenarios occur frequently in business
transactions.

Potentially injured parties and insurers all have
to confront myriad issues concerning insurance

TORT TRIAL & INSURANCE PRACTICE SECTION

__*.



GETTYIMAGES.COM/MEINZAHN

coverage for additional insureds. The Handbook on:
Additional Insureds (ABA Publishing) was published
in 2012 to address these issues and many others.
The handbook was written and edited by insurance
practitioners to address everyday issues, routine and
complex. Last year, the handbook was expanded and
significantly revised to address the development of
the law concerning additional insureds since the
original publication.? This article discusses some of
the many issues addressed in the handbook.

Additional Insured Status

Named insureds are, of course, entities or indi-
viduals specifically listed as insureds in a policy.
Additional insureds consist of two categories: “auto-
matic insureds” or “additional insureds.” Automatic

insureds automatically obtain insured status due to a
special relationship, such as a family member or cor-
porate subsidiary, with a named insured. Additional
insureds often are added to another’s insurance pol-
icy in connection with a business relationship.
Though “additional named insureds” and “addi-
tional insureds” are often confused with one
another, two primary differences exist: (1) certain
exclusions apply only to named insureds (including
additional named insureds), and (2) the notice and
deductible provisions generally apply only to named
insureds. For example, additional insured status does
not provide coverage for the additional insured’s
employees, executive officers, and directors. Like-
wise, commercial general liability (CGL) policies
typically require that the named insured reimburse
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TIP
Generalized
statements

about
additional
insureds are
complicated
by the many
nuances
involved
in gaining
additional

that follow.

any deductible amount prepaid
by the insurer in connection
with a claim. Finally, some com-
mon policy exclusions, such as
the Your Product and Your Work
exclusions, apply only to named
insureds.

An entity or individual can
qualify as an additional insured
in two ways. First, an additional
insured endorsement can iden-
tify expressly the specific entity
or individual. Second, addi-
tional insured status may arise
from a blanket additional insured
endorsement. Instead of list-
ing the additional insured(s) by
name, a blanket endorsement
provides coverage for any entity
or individual who has a con-
tract with the named insured
that requires additional insured
coverage.

Contracting parties often
require a certificate of insurance
(COI) to memorialize additional
insured coverage. COls are one-
page information sheets generally
issued by insurance brokers or
agents at the request of named
insureds.> A COI records a bro-
ker’s or agent’s representation
that one party is an additional
insured on another party’s insur-
ance policy. However, the COI
does not grant additional insured
status; it simply représents that
the policy includes the certificate
holder as an additional insured.*

The policy can add an entity
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as an additional insured in several
ways. For example, one common
blanket endorsement amends the
“Who Is an Insured” provision of
the insurance policy to include as
an insured

[a]lny person or organiza-

tion that the named insured is
obligated by virtue of a writ-
ten contract or agreement to
provide insurance such as is
afforded by this policy and is
approved by the company in
writing within 30 days.’

There are, of course, variations of
the blanket endorsement, includ-
ing those, like Insurance Services

Office (ISO) CG 20 33 and 20

38, that do not require the insurer

- to consent to the underlying

contract.

Specific Endorsement Terms
Parties seeking additional insured
status can take advantage of one
of three ways to establish that
status: (1) tailor the underly-
ing contractual terms so that the
party falls within the terms of a
blanket endorsement; (2) require
the named insured to expressly
name the entity in an endorse-
ment; or (3) specify scope of
coverage in a manuscript, i.e.,
nonstandard, endorsement.
Blanket endorsement. CG 20
10 11 85 had been the most com-
monly used blanket endorsement
for CGL policies. This endorse-
ment extends additional insured
status to “owners, lessees or con-
tractors” for liability claims

arising out of both ongoing work

and completed operations per-
formed by the named insured.
However, ISO has modified the
“20 10 endorsement”; and the
newer versions differentiate cov-
erage for those additional insureds
who have coverage for “ongo-

ing operations” and those who
have coverage for “completed
operations,” typically covering

the former but no longer the .
latter.® Because the current ver-
sion provides scheduled coverage
for ongoing operations only,

the additional insured should

be scheduled specifically on the
endorsement if coverage for com-
pleted operations is intended.

Specific identification in
endorsement. As mentioned
above, additional insureds can be
identified expressly in an endorse-
ment. ISO CG 20 26 allows for
the simple insertion of the addi-
tional insured’s name without
further limitations. While this
form is used to provide blanket
additional insured status with
modifications, its primary func-
tion is scheduled coverage. In
addition, ISO CG 20 26 may be
preferable in certain instances
because it does not incorporate an
exclusion for claims “arising out
of the rendering of, or the failure
to render, any professional archi-
tectural, engineering or surveying
services.”’

Manuscript endorsement.
Finally, contracting parties may
decide that additional insured
protection needs to be linked to a
particular project or risk. Custom-
ized endorsements, often called
manuscript endorsements, can

. extend additional insured status

for certain transactions or events.?
In a coverage dispute involving a
manuscript endorsement, the dis-
puted issues typically center on
the scope of coverage and not the -
additional insured’s status as an
insured. . '

Need for careful review. The
additional insured should review
endorsements carefully to con-
firm the bargained-for coverage.
For example, the most recent
revision of the standard form
endorsement (1SO’s 04 13 edition
date) ties the available limits to
the amount specified in the con-
tract between the parties if that
amount is less than the policy’s
limits,’ thus reducing the policy

| i

| THE BRIEF m SUMMER 2019

TORT TRIAL & INSURANCE PRACTICE SECTION



P

B

limits available to the additional
insured. This restriction is not in
the previous edition of the same
form (ISO’s 04 07 edition date).
Additionally, as noted, some form
endorsements provide coverage to
additional insureds by modifying
the “Who Is An Insured” section
of the form policy. Therefore, it

is a good practice for additional
insureds to review carefully the

complete insurance policy when- -

ever possible.

The distinctions among
endorsements can be critical, par-
ticularly in large construction
projects with multiple tiers of
contractors and vendors, many of
whom will not contract directly
with the project owner but will
be required to add the project
owner as an additional insured on
their insurance policies. Because
the project owner does not con-
tract with the subcontractors,
some endorsements will not pro-
vide additional insured status to
the project owner, but others will.
The best practice for the insureds
is to make sure that direct con-
tractual privity between the
owner and the subcontractor is
not required for the owner to be
added as an additional insured.

Notice
Once an entity is included as an
additional insured, questions of

the entity’s obligations and rights

come to the fore. The question
of who must, or may, provide
notice of a claim to the insurer is
common.

Before 1986, the standard
CGL form required that only the
first-named insured give notice
of an occurrence, claim, or suit.
In 1986, however, the stan-
dard CGL policy form changed,
requiring that “you” give notice
of an occurrence, suit, or claim.
The term you refers to all named
insureds. Technically, then, the
notice provision applies only to
named insureds. However, some

courts have found that additional
insureds have an implied duty to
provide notice even where the
policy does not require it.'® More-
over, even though it is not an
express requirement, additional
insureds still may.have an obli-
gation to forward suit papers in a
timely fashion to the insurer."!
Despite these generalized rules,
there are circumstances in which
the named insured’s notice to the
insurer may be deemed to consti-

additional insured might depend
upon whether the party is even
aware that it is an additional
insured. While failure to provide
any notice is almost univer-

sally held inexcusable, some
courts have excused an addi-
tional insured’s delay in providing
notice to the insurer if it can
be demonstrated that due dili-
gence was exercised to discover
whether there was insurance cov-
erage available to the additional

_ :

The coverage afforded to
additional insureds is no greater
than the coverage afforded
to the named insured.

tute sufficient notice on behalf
of the additional insured. Such
might be the case where the

named insured has a contractual

duty to provide notice for the
additional insured or where only
the additional insured is named in
a lawsuit and the named insured
notifies the insurer on behalf of
the additional insured. However,
some policies require that the
“insured and any other involved
insured” each must provide
notice.

Nevertheless, the prevailing
opinion is that the additional
insured has an independent duty
to tender notice of a claim.'?
Thus, additional insureds would
be wise to provide notice of a
claim even when they know that
the named insured has already
done so and even in the absence
of explicit language in the notice
provision directed toward addi-
tional insureds.?

Of course, notice by an

insuted and that, once discov-
ered, the additional insured then
provided notice to the insurer as
soon as practicable.!

Scope of Coverage

After finding that an entity is
entitled to additional insured
status and the insurer has been
given notice of a claim, the ques-
tion then turns to the scope of
the additional insured’s coverage.
Courts and commentators have
recognized the “well-understood
meaning” of the term additional
insured in insurance policies as
“an entity enjoying the same pro-
tection as the named insured.”"s

Under this understanding,
the insurer has the same defense
duties to the additional insured as
to the named insured under the
policy.'

It also is well settled that the
coverage afforded to additional
insureds is no greater than the
coverage afforded to the named
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insured.!” Adding an additional
insured to a policy does not
“extend the nature of the sub-
stantive coverage originally given
by the policy but merely gives

to other persons the same pro-
tection afforded to the principal
insured.”8 Likewise, an additional’

though the Transocean insur-
ance policy had limits far in
excess of the limits that Trans-
ocean had promised to secure for
BP in the drilling contract. Thus,
in that situation, BP did not have
the same insurance rights as the
named insured, Transocean.

Courts often are required to read the
| Ian'guage of other-insurance provisions
to determine how liability is to be
apportioned between two insurers and
must determine whether the clauses
“conflict or can be harmonized.”

insured is generally subject to
policy conditions, such as coop-
eration (and sometimes notice
(discussed above)).

These are, of course, general
rules—for which there are cer-
tain exceptions. One specific
exception deals with the limits of
indemnity. In a landmark opin-
jon arising out of the Deepwater
‘Horizon explosion and mas-
sive contamination of the Gulf
of Mexico, the Texas Supreme
Court held that the scope of an
additional insured’s coverage
was limited by the terms of the
underlying drilling contract.”
The court noted that the liability
policies of the drilling rig owner
(Transocean) made the oil field
developer (BP) an additional
insured “where required by writ-
ten contract.”?® Turning to the
drilling contract, the court held
that BP’s indemnity rights under
the policy were limited to the lia-
bilities assumed by Transocean
under that drilling contract, even
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One issue that is well settled
and does not have an exception
is the total indemnity obliga-

tion owed by the insurer under

the policy. Named insureds and

~ additional insureds are collec-

tively entitled to only one limit
of liability.?! Policy limits are
finite such that an additional
insured being added to a pol-
icy does not increase the limits
of liability available under a
policy; instead, claims by the
additional insured deplete the
policy limits in the same way as
claims by the named insured.”
In fact, courts that have con-
sidered circumstances in which
exhaustion of the policy limits
has occurred due to settlement
payments made on behalf of the
named insured have generally
concluded that an insurer may
decline to defend the additional
insured.” The rationale most
commonly noted in support of
this position is the promotion of
settlement of lawsuits.”

Coordination of Other
Insurance :
Additional insureds often are cov
ered under more than one policy,
including policies in which they
are the named insured. In that cir-
cumstance, there can be a conflict
among insurers as to which has the
primary obligation to defend or set-
tle a suit. When two insurers are
potentially responsible for defense
and indemnification, each insurer
may try to place all or the lion’s
share of the burden on the other. -

Insurance policies (other than

life insurance policies) almost
always will have provisions referred
to as “other insurance” clauses,
which establish how loss is to be
apportioned among insurers when
more than one policy covers the
same loss. Other-insurance clauses
generally come in three different
forms:

e Pro-Rata Clause. This type
of other-insurance clause
apportions liability amongst
the concurrent insurers,
often based on coverage
limits of the respective
policies.

e Excess Clause. An excess
clause restricts liability on
an insurer to excess cover-
age after another insurer has
paid its policy limits.

o Escape Clause. An escape
clause purports to avoid
all liability in deference to
other applicable insurance.”

The obvious problem arising

from other-insurance provisions
is-that the provisions often com-
pete against each other. In some
cases, the policies will contain
identical provisions. For instance,

if both policies contain an escape

clause or an excess clause, each .
insurer will claim that the other is
on the hook for the entire defense
and payment. In other cases, the
policies will have differing other-
insurance provisions that create a
conflict regarding apportionment
of responsibility. For example,
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one policy may contain an escape
clause, while the other may con-
tain a pro-rata or excess clause.
Courts often are required to read
the language of other-insurance
provisions to determine how lia-
bility is to be apportioned between
two insurers and must determine
whether the clauses “conflict or
can be harmonized.”?

A full survey of how courts
resolve this issue is beyond the
scope of this article, but The
Handbook on Additional Insureds
provides a comprehensive analysis
of these conflicts.

Conclusion

The issues regarding additional
insureds are complex, and policy
and contract wording are not uni-
form. The Handbook on Additional
Insureds provides a more compre-
hensive treatment of the issues
discussed above and addresses many
other issues, including subrogation,

“choice of law, concerns related to

specific business lines, and addi-
tional-insureds laws in Canada and
the United Kingdom. The hand-
book is written by practitioners for
practitioners and is helpful to both
the lawyer who deals with addi-
tional insureds occasionally and
the lawyer who deals with them
more frequently. It not only walks
through many issues that lawyers
must confront but also explains
their development and includes
citations to multiple jurisdictions
so that practitioners can use this as
a go-to resource. ll
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