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DOL PROPOSES UPDATING REGULAR RATE  

REGULATIONS

On March 28, 2019, the DOL proposed  

a rule designed to clarify and update the 

definition of the “regular rate” under  
Section 7(e) of the Fair Labor Standards 

Act (FLSA). The current rules have not been  

updated in decades, and have been the 

source of some confusion, so employers 

should welcome this development.

Absent an exemption, employers generally 

must pay overtime at a rate not less than 

one and one-half times the employee’s 

“regular rate” of pay for hours worked in 
excess of 40 in a workweek. Therefore, 

accurately calculating an employee’s 

“regular rate” of pay is essential in order 
for an employer to correctly pay overtime 

compensation. However, under the 

current rules, employers are sometimes 

unclear as to whether the value of certain 

perks, benefits, or miscellaneous items 
should be included when calculating the 

“regular rate.” The DOL’s proposed rule 
would provide some long-awaited clarity.

Specifically, the proposed rule would 
confirm that employers may exclude the 
following categories of compensation 

from an employee’s “regular rate” of pay:
n the cost of providing wellness programs,  

 onsite specialist treatment, gym access  

 and fitness classes, and employee  
 discounts on retail goods and services;

n payments for unused paid leave,  

 including paid sick leave;

n reimbursed expenses, even if not  

 incurred “solely” for the employer’s  
 benefit;
n reimbursed travel expenses that do not  

 exceed the maximum travel reimburse- 

 ment permitted under the Federal Travel  

 Regulation System regulations and that  

 satisfy other regulatory requirements;

n discretionary bonuses;

n benefit plans, including accident,  
 unemployment, and legal services; and

n tuition programs, such as reimbursement  

 programs or repayment of educational  

 debt.

The proposed rule also clarifies that 
payment for hours not worked, such as 

“call back” pay and payment for bona 
fide meal periods are excludable from 
the “regular rate” calculation. Employers 
would be prudent to monitor the proposed 

rule and, if adopted, adjust their pay 

practices for non-exempt employees 

accordingly to ensure compliance. In the 

past, miscalculations of the “regular rate” 
have led to costly class action lawsuits.

Please feel free to direct any questions 

about the proposed rule and its potential 

implications to Mary Gambardella or 

Lawrence Peikes.

CONNECTICUT   I   NEW YORK   I   PHILADELPHIA   I   WASHINGTON, DC   I   PALM BEACH www.wiggin.com

___

ADVISORY
APRIL 2, 2019

This publication is a  

summary of legal principles.  

Nothing in this article  

constitutes legal advice,  

which can only be obtained  

as a result of a personal  

consultation with an  

attorney. The information  

published here is believed  

accurate at the time of  

publication, but is subject to  

change and does not purport  

to be a complete statement  

of all relevant issues.

© 2019 Wiggin and Dana llp   In certain jurisdictions this may constitute attorney advertising.  


