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INSURANCE

Second Circuit Holds that Coverage is Precluded
by Separate Warranty Statement

The US Court of Appeals for the Second Circuit recently issued a decision affirming the
preclusion of coverage under an excess professional liability insurance policy covering a
private equity fund, based on the existence of a separate Warranty statement concerning
the fund'’s knowledge of “prior facts or circumstances that would reasonably be expected
to result in a claim...” The Warranty had been signed by the sole officer and director of
the fund at the request of the excess insurer; however, unbeknownst to the sole officer
and director when she signed the Warranty, the fund and certain of its former officers
had previously been the subject of an “informal” investigation by the SEC which remained
open. When that informal investigation subsequently morphed into a formal investigation
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and subpoena, and then an enforcement action, the excess insurer declined coverage for
the expenses of responding to and defending against the SEC actions, on the basis that
(1) the prior SEC investigation was a “claim” which pre-dated coverage under the excess
policy; and (2) the prior SEC investigation constituted a “fact or circumstance that would
reasonably be expected to resultin a claim” under the Warranty.

In response, the fund contended that the Warranty applied only to facts and circumstances
known to the individual who executed the Warranty, and only to claims which that person
had reason to believe would impact the excess policy.

The court rejected both of the fund'’s contentions, finding that the language of the Warranty
was broad enough to encompass knowledge of other representatives of the fund, and claims
which might or might not exceed primary coverage limits. (The fund had conceded that even
though the Warranty was a separate document, it constituted an exclusion to overage.)

The case is Patriarch Partners, LLC v. Axis Ins. Co., Case No. 17-3022 (2nd Cir. 2019).
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CASE SUMMARY
Collusion Between Insured and Third-Party Claimant Voids Coverage

It took two trips to Montana'’s high court, but an insurer of a general contractor eventually
prevailed in full (including recovering attorneys’ fees) in a coverage dispute with its insured
(a general contractor). The insurer was able to demonstrate that a consent judgment
between the insured contractor and a landowner involving construction defects was the
result of collusion between the contractor and landowner.

The case involved a luxury home built on a 22-acre private island on a lake in Montana.
The landowner claimed that there were serious construction defects and sued the general
contractor and several subcontractors. Those two parties eventually entered into a consent
judgment for $12 million, including the condition that the landowner would only seek recovery
from the contractor’s insurers and subcontractors, and that the landowner could seek
consequential and punitive damages, but could only seek to recover from its insurer and
subcontractors. The vital twist in the case was that the landowner also owned and controlled
the general contractor.

The case is Abbey/Land, LLC v. Glacier Construction Partners, LLC, 433 P.3d 1230 (Mont. 2019).

Robyn Gallagher Promoted to Counsel

Robyn Gallagher is Counsel in Wiggin and Dana'’s Litigation Department. Her litigation
experience has involved a wide range of practice areas and clients, including, insurance,
franchise, aviation, product liability, and education. She has experience litigating in state and
federal courts and before various government agencies and arbitral bodies as well. Robyn’s
background in accounting makes her ideally equipped to address complex damages issues.
Robyn has particular expertise representing insurance companies in connection with complex
insurance and reinsurance matters and has been recognized as a Super Lawyers Rising
Star in the area of Insurance Coverage. Robyn's recent cases have included: defending a
multi-million dollar wrongful death action arising from an aviation accident and several cases
enforcing franchisor arbitration rights.

AWARDS

Wiggin and Dana is pleased to announce that its Litigation Department has been selected
as the 2019 Connecticut Litigation Department of the Year by Benchmark Litigation. This is
the fifth consecutive year Wiggin and Dana has won the award. The award was announced
atthe seventh Annual Benchmark Litigation U.S. Awards Ceremony on February 28, 2019,
atthe Essex House in New York. Benchmark Litigation 2019 also ranked seven Wiggin and
Dana Partners as “Local Litigation Stars” including Insurance Practice Group Co-Chair,
Timothy Diemand.

EVENTS

®m Michael Menapace is teaching an Insurance Law course at Quinnipiac University School of
Law for the current semester.

m Wiggin and Dana is a sponsor of the upcoming Inland Marine Underwriters Association’s

89th Annual Meeting. The conference is being held May 19-22 at the Lansdowne Resort
in Leesburg, VA.

m Joe Grasso will be moderating a panel on “Cyber Crime and Implications for the Marine
Insurance Industry: Exposure and Coverage Issues,” in Mexico City on October 1st, as
part of the 2019 CMI Colloquium.
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