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Many arbitration agreements, such as the Commercial
Rules of the American Arbitration Association
(AAA) or the JAMS Comprehensive Arbitration

Rules, explicitly designate the particular rules that will govern
any arbitration that arises. The specified rules generally
address what information, if any, a potential arbitrator must
disclose during the arbitrator selection process. 

One issue that frequently arises in disclosure disputes is
past service by a particular arbitrator in earlier proceedings
involving one of the parties, particularly where one of the par-
ties is a large corporation or other “repeat player” that has
used the arbitrator in multiple proceedings.1

California has enacted its own rules that purport to override
the parties’ agreement to arbitrate with respect to these disclo-
sures and other matters. The consequences for failing to follow
California’s rules when they apply can be dire because the arbi-
trator’s mere failure to disclose certain information, even if there
is no demonstrated bias or prejudice, can result in the vacation of
an award. This article examines how California rules change the
landscape and why parties may want to tread lightly in Califor-
nia arbitrations (and arbitrations governed by California law)
until certain questions are answered by the courts.

AAA and JAMS Rules
Rule 16(a) of the AAA Commercial Rules provides that 

[a]ny person appointed or to be appointed as an arbitrator shall dis-
close to the AAA any circumstance likely to give rise to justifiable
doubt as to the arbitrator’s impartiality or independence, including
any bias or any financial or personal interest in the result of the
arbitration or any past or present relationship with the parties or
their representatives. . . .”2 

AAA Rule 16(c) makes clear that the mere disclosure of
information does not mean that the arbitrator should be dis-
qualified: “In order to encourage disclosure by arbitrators,
disclosure of information pursuant to . . . Section 16 is not to
be construed as an indication that the arbitrator considers
that the disclosed circumstance is likely to affect impartiality
or independence.”3

Rule 15(h) of the JAMS Comprehensive Arbitration Rules
provides that “[a]ny disclosures regarding the selected Arbitra-
tor shall be made as required by law or within ten (10) calendar
days from the date of appointment. The obligation of the Arbi-
trator to make all required disclosures continues throughout the
Arbitration process.” The JAMS Arbitrators Ethics Guidelines

similarly require arbitrators to “promptly disclose, or cause to
be disclosed all matters required by applicable law.”4

In the author’s experience, proposed arbitrators, particular-
ly those who do not regularly practice or serve as arbitrators in
California, do not routinely disclose information about all 
past service.

The California Rules
California is the first state to enact legislation purporting to
override the private-provider ethical standards for California
arbitrations, including those for preconfirmation disclosure.5

These California ethics standards (Ethics Standards) were
adopted by the California Judicial Council under the authority
of the California Code of Civil Procedure section 1281.85 and
apply to any person “sitting as a neutral arbitrator pursuant to an
arbitration agreement” under most circumstances.6 The Ethics
Standards provide that they generally apply to arbitrations either
conducted in California or to which California law applies.7

The Ethics Standards include a long list of required disclo-
sures, including the disclosure of information about earlier arbi-
trations involving one of the parties over which the arbitrator
presided as a neutral.8 Arbitrators are also required to disclose
relationships that their family members may have with arbitra-
tion participants, which one commentator calls “[p]erhaps the
most obvious ‘brother’s keeper’ responsibility that the standards
place on arbitrators.”9 The Ethics Standards further provide that
the arbitrator “must make a reasonable effort to inform himself
or herself of matters that must be disclosed.”10

Consequences for Failing to Disclose
Parties in proceedings to which the Ethics Standards apply can
pay the ultimate price when an arbitrator fails to make the
required disclosures: California law now specifically provides
that failure to disclose the required information is grounds for
vacating an award, regardless of any demonstrated arbitrator
prejudice or bias.11 As one commentator noted, the statutory
and Ethics Standards changes “are significant not only
because they expand the sphere of necessary disclosure, but
also because they create ‘California law providing for vacating
decisions when arbitrators don’t properly disclose.’”12 This
could lead opportunistic parties unhappy with an award to
investigate possible minor disclosure violations and then move
to vacate the award. Because the applicable statute does not
require a party seeking to vacate to demonstrate any harm
stemming from nondisclosure, vacation could punish the vic-
tor in the arbitration even when he had no knowledge of the
violation and did not benefit from it in any way.Bethany L. Appleby is a partner in the New Haven, Connecticut, office
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In order to meet the heavy burden of vacating an arbitration
award under the FAA, an “appearance of bias” is generally not
enough.22 Under this standard, mere failure to disclose, without
more, should not be grounds for vacating an award, particularly
where the disclosures would not have been sufficient to disqual-
ify the arbitrator under the rules applicable to the proceeding.23

Ethics Standards Versus the FAA
The inconsistencies between federal law and the Ethics Stan-
dards have been, and will likely continue to be, fertile ground for
litigation. Furthermore, court holdings have not reconciled these
inconsistencies: the few recent court cases dealing with FAA
preemption of the Ethics Standards have not reached similar con-
clusions. 

In Mayo v. Dean Witter Reynolds, Inc.,24 an investor sued
investment house Morgan Stanley in California state court,
claiming that Morgan Stanley had improperly refused to reim-

burse him for improper
withdrawals from his
investment account. Mor-
gan Stanley removed the
lawsuit to the U.S. District
Court for the Northern Dis-
trict of California and then
moved to compel arbitra-
tion before the New York
Stock Exchange, Inc.,
(NYSE) in accordance with

the arbitration provision in the parties’ client agreement. The
court granted Morgan Stanley’s motion to compel arbitration
under the FAA and stayed the lawsuit pending arbitration. The
investor then demanded arbitration before the NYSE shortly
before the Ethics Standards took effect. NYSE arbitrations are
governed by the NYSE Arbitration Rules, which have been
approved by the Securities and Exchange Commission and
which differ from the Ethics Standards. When the Ethics Stan-
dards took effect, the NYSE informed the investor that it would
not appoint an arbitrator because it was temporarily suspending
the assignment of all arbitrators in California. It then amended
its rules to require California investors to either waive applica-
tion of the Ethics Standards or arbitrate outside the state. The
investor refused to arbitrate under the amended NYSE rules,
claiming that he was entitled to proceed with the arbitration in
California before an arbitration panel that complied with the
Ethics Standards, and asked the court to excuse him entirely
from his obligation to arbitrate. After considering the parties’
arguments, the court concluded that both the FAA and the Secu-
rities Exchange Act of 1934 preempted the Ethics Standards and
denied the investor’s motion.

Similarly, in Credit Suisse First Boston Corp. v. Grunwald,
the Ninth Circuit Court of Appeals held that the Ethics Stan-
dards do not apply to National Association of Securities Dealers
(NASD) arbitrations because the Securities and Exchange Act
of 1934 preempts application of the conflicting state law.25

Before this ruling, the NASD, like the NYSE, had refused to
arbitrate in California unless participants agreed to waive appli-
cation of the Ethics Standards.26 Since that ruling, the California

The Federal Arbitration Act
The Federal Arbitration Act (FAA) was enacted in 1925 as “a
response to hostility of American courts to the enforcement of
arbitration agreements, a judicial disposition inherited from
then-longstanding English practice.”13 The FAA provides that:

A written provision in any maritime transaction of a contract 
evidencing a transaction involving [interstate]14 commerce to settle by
arbitration a controversy thereafter arising out of such 
contract or transaction, or the refusal to perform the whole or any part
thereof, or an agreement in writing to submit to arbitration 
an existing controversy arising out of such a contract, transaction, or
refusal, shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.15

The FAA does not make particular disputes arbitrable as a mat-
ter of law but simply provides for nationwide enforcement of arbi-
tration clauses in privately negotiated agreements involving
interstate commerce. It holds parties to their bargains and, as such,
merely ensures the application of standard contract principles. The
FAA therefore preempts
statutes that “reincarnate the
formerjudicial hostility tow-
ards arbitration.”16

Preemptive federal legis-
lation may seem unneces-
sary for such a noncontro-
versial proposition as enforc-
ing parties’ private agree-
ments. When the FAA was
enacted, however, courts routinely refused to apply traditional
contract rules to arbitration provisions. And despite widespread
current acceptance of arbitration and the fact that over seventy-
five years have passed since the FAA was enacted, parties still
encounter judicial resistance to arbitration in state courts and
require federal court intervention.17 Since the FAA was enacted,
the U.S. Supreme Court has broadened its applicability and
repeatedly held that state law restrictions on arbitration are
unenforceable in cases in which the FAA applies except, as
noted above, when “grounds exist at law or in equity for the
revocation of any contract.”18 Moreover, although the FAA pre-
empts any conflicting state law when it applies, most states have
also enacted some form of the Uniform Arbitration Act, which
mirrors many of the provisions of the FAA and covers agree-
ments that may not be covered by the FAA.19

The FAA also authorizes parties to bring federal court
actions to confirm or vacate arbitration awards rendered in
arbitrations to which it applies.20 Under the FAA, an arbitral
award can be vacated only in these limited circumstances:

(1) Where the award was procured by corruption, fraud, or 
undue means.
(2) Where there was evident partiality or corruption in the arbitra-
tors, or either of them.
(3) Where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing
to hear evidence pertinent and material to the controversy; or of
any other misbehavior by which the rights of any party have been
prejudiced [or]
(4) Where the arbitrators exceeded their powers, or so imperfectly
executed them that a mutual, final, and definite award upon the sub-
ject matter submitted was not made.21

The FAA preempts statutes that
“reincarnate the former judicial hos-

tility towards arbitration.”
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Supreme Court also held, in Jevne v. Superior Court, that the
Securities and Exchange Act of 1934 preempts California’s
arbitrator disclosure standards and that the preempted portions
of the Ethics Standards are not severable.27

Despite the aforementioned rulings, FAA preemption of the
Ethics Standards is still an open question in California state
courts. Although the Jevne court ruled that the Securities and
Exchange Act of 1934 preempts the Ethics Standards, it did
not address whether the FAA similarly preempts the
standards.28 Furthermore, in October 2005, the California
Court of Appeal ruled in Ovitz v. Schulman29 that the Ethics
Standards controlled. 

In Ovitz, an employment dispute arose between a film com-
pany and its president. The parties’ employment contract
required arbitration of disputes before the AAA, and the com-
pany eventually demanded arbitration in accordance with that
requirement. After many hearing days, the arbitrator entered
an award in favor of the company. After the arbitrator’s ruling,
the AAA faxed a letter to the parties directing their attention to
a disclosure from the arbitrator making clear that he was also
serving as the arbitrator in another pending AAA arbitration
where a party was represented by the film company’s lawyers.
In the letter, the arbitrator claimed that he believed the AAA
would have disclosed the information to the Ovitz parties and
offered to recuse himself from the other case. After learning of
the disclosure (which occurred after she knew that she had lost
the arbitration), the employee-president requested the arbitra-
tor’s disqualification under the Ethics Standards. The AAA
denied the disqualification request, reaffirmed the arbitrator’s
appointment, and denied a request for reconsideration.

The company then filed a petition to confirm the arbitration
award in California Superior Court, which vacated the award at
the employee’s request. The California Court of Appeal
affirmed the trial court’s ruling. It held that the arbitrator had
violated the disclosure requirements of the Ethics Standards by
failing to timely disclose his prior service and that the employee
had not forfeited or waived her right to vacate the award. 

The court then turned to the company’s argument that the
FAA preempted the Ethics Standards. The company had
argued that, because the FAA permits the vacating of an arbi-
tration award for inadequate disclosure only under certain lim-
ited circumstances, the FAA must preempt the Ethics
Standards, which “mandate[] the vacating of an arbitration
award for any violation of California disclosure obligations,
regardless of whether the undisclosed facts” would require
vacation under the FAA.30

Considerable Debate Among the Circuits
The court noted that there “is considerable debate among the
federal circuits” concerning the proper standards for vacating
arbitration awards under the FAA for failures to disclose.31 It
then cited California state court precedent for the proposition
that “[i]n cases where it applies, the FAA has a ‘limited pre-
emptive effect’ on state law.”32 The court also cited some of
the FAA’s procedural provisions applicable to motions to
vacate, concluding that language in those provisions “strong-
ly suggests that [those provisions] apply only to federal dis-
trict courts, not state trial courts” and that “the wording of

the relevant sections of the FAA evidences a congressional
intent not to preempt state law.”33 The court further conclud-
ed that vacating arbitration awards pursuant to the Ethics
Standards is not inconsistent with the purpose of the FAA
and that “‘[n]othing in the legislative reports and debates
[concerning the FAA] evidences a congressional intention
that postaward and state court litigation rules be preempted
so long as the basic policy upholding the enforceability of
arbitration agreements remained in full force and effect.’”34

It also commented that 
[b]y its terms, [the California provision for vacating] does not
undermine the enforceability of arbitration agreements. It neither
limits the rights of contacting parties to submit disputes to arbitra-
tion, nor discourages persons from using arbitration. [It] merely
requires the vacating of an award if the arbitrator failed timely to
disclose a ground for disqualification of which he is aware. Indeed,
because it applies to vacating an arbitration award [the provision]
presupposes that the arbitration agreement has been enforced and
the arbitration held. If an award is vacated, the result is not a preclu-
sion of further arbitration, but rather a new arbitration held in accor-
dance with the disclosure requirements.35 

In addition, the court noted that
the legislative purpose of [the] section . . . like the California disclo-
sure requirements as a whole, does not reflect hostility to arbitration
or an attempt to limit the ability to enter arbitration agreements. The
California scheme seeks to enhance both the appearance and reality
of fairness in arbitration proceedings, thereby instilling public con-
fidence. With increased public confidence, arbitration is more
attractive as a means of resolving private disputes. Hence, far from
posing an obstacle to implementing the purpose of the FAA, [the]
section . . . actually serves that purpose. . . [and] . . . does not violate
the letter or spirit of the FAA.36

Accordingly, the court concluded that the FAA does not pre-
empt California’s standard for vacating based on an arbitrator’s
failure to disclose, at least in California state court proceedings.37

Waiver Not Allowed
In addition, although courts are generally supposed to enforce
parties’ agreements to arbitrate as written,38 another California
Court of Appeal ruling held that parties cannot waive their
statutory rights for disqualification under the California Ethics
Standards when they agree to arbitrate under private rules.39

Therefore, there is potential for real conflict between the
Ethics Standards and the rules designated by the parties’ arbi-
tration agreement.

There is also the possibility for additional confusion whenev-
er the contractually agreed-upon rules or other administrative
standards or guidelines may be read to implicate the Ethics Stan-
dards. For example, the AAA’s Arbitrator Disclosure Worksheet
that the Ovitz arbitrator filled out referenced the Ethics Stan-
dards, but the AAA rules themselves do not. In addition, the
JAMS Arbitrators Ethics Guidelines, cited above, require arbi-
trators to disclose all matters required by “applicable law.” Not
only is there a preemption question regarding which applicable
law applies for disclosure purposes, but there is also the question
of how the failure to disclose might affect the standards for
vacating an award and whether the FAA vacation standards
apply, regardless of the applicable disclosure standards.

There is also the very substantial potential for an increased
risk of a lack of finality in arbitration, as well as the possibility of
usurpation of the authority of the administrative bodies to which
parties have submitted their disputes. For example, in Ovitz, the
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California Court of Appeal affirmed the trial court’s order vacat-
ing the award even though the AAA had denied a disqualifica-
tion request and reaffirmed the arbitrator’s appointment.40

Conclusion
Other than the Northern District of California and a California
Court of Appeal, which reached opposite conclusions, the courts
have yet to determine whether the Ethics Standards apply in
arbitrations governed by the FAA. Until the issue is conclusive-
ly resolved, parties interested in preserving the finality of arbitral
awards may want to consider avoiding proceedings in which the
Ethics Standards apply, like the NASD did. This would mean
avoiding arbitration in California and outside California where
California law applies.41 When that is not possible, parties (par-
ticularly corporate parties whose various departments and sub-
sidiaries may have information about the arbitrator) may want to
consider performing due diligence on their own to make sure
that arbitrators have made all disclosures that the Ethics Stan-
dards purport to require and, where appropriate, submitting their
own disclosures about an arbitrator’s prior service.
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