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Company president personally liable for refusal to pay severance
By Lawrence Peikes

The president of a closely held company was personally liable for liquidated damages as a result of his refusal to pay
severance benefits under an employment contract that he believed to be unenforceable, according to a ruling of the
New Hampshire Supreme Court.

Soon after Ultima Nashua Industrial Corp. hired Donald Chisholm as director of operations in November 1998,
Chisholm met with the company president, Kam Mehrina, to discuss the specific terms and conditions of his
employment. At Mehrina’s direction, Chisholm drafted an employment agreement that set Chisholm’s annual salary
at $75,000, and also provided for employer-paid health benefits, vacation, 401(k) participation, bonuses and the
payment of six months’ salary and benefits as severance if Chisholm should leave his employment for any reason
other than to take another job.

After crossing out the language regarding the vacation benefits, and despite failing to fill in blank terms relating to
the bonus and 401(k) plans, Mehrina signed the employment agreement as did Chisholm.

The following spring, Mehrina left Ultima’s employ. In October 1999, the new president, Anoosh Kia Manesh (Kia),
asked Chisholm to take a pay cut due to economic conditions. In November, Kia terminated Chisholm’s employment
without notice. In response, Chisholm invoked the severance pay provision contained in the employment agreement
that had been signed by Mehrina. Kia declined to honor the severance provision of the employment agreement but
rather paid Chisholm one week’s pay as severance, claiming that he had not become aware of the contract’s
existence until a week after Chisholm left Ultima’s employ.

Chisholm sued Ultima and Kia for breach of the employment contract and sought liquidated damages under a New
Hampshire statute that provides such a remedy where an employer “willfully and without good cause” fails to pay
wages due the employee upon the termination of employment.

At trial, the jury found in favor of Chisholm and awarded damages against Ultima in the amount of $36,058 as
severance pay and also awarded $36,058 as liquidated damages against Kia personally.

On appeal, Kia claimed he could not be held liable for liquidated damages because a prerequisite to such liability
was a finding of willful misconduct. Because he did not believe the employment contract signed by Mehrina was
enforceable, Kia’s refusal to pay severance could not be deemed “willful.”

The New Hampshire Supreme Court disagreed. The court found that Kia lacked a good-faith basis for his doubt
regarding the enforceability of the employment agreement. Even though Kia was not in a position to know of the
agreement at the time it was signed, and despite his claim that Mehrina had had no authority to enter into that
contract, the jury found that Mehrina, as president, was authorized to execute contracts generally on behalf of the
company.
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Kia became aware of the contract one week after Chisholm’s termination, and Chisholm specifically invoked the
agreement’s severance provision. Kia, nevertheless, refused to pay the severance despite no evidence of the
company’s financial inability to do so. Thus, the court held there was sufficient evidence for the jury to find that

Kia’s refusal to pay severance was willful and deemed its award of liquidated damages proper.

Chisholm, Jr. v. Ultima Nashua Industrial Corp., No. 2002-456 (N.H. Oct. 14, 2003).

Professional Pointer: Most states regulate the time and manner for payment of wages upon termination of
employment and impose a monetary penalty for an employer’s willful failure to comply. Severance pay may or may
not be deemed “wages” depending on the specific language, and judicial interpretations of each state’s labor laws. In
addition, wage payment laws often contain fee-shifting provisions that entitle a prevailing employee to recover
attorneys’ fees from the former employer. Severance contracts and policies not only should be carefully drafted in
clear and unambiguous terms, but also consulted before effectuating a termination decision. For a detailed discussion
of severance agreements and accompanying releases of claims against the employer, see the forthcoming two-part
series in HR Magazine’s Legal Trends column beginning with the December issue.

Lawrence Peikes is an attorney with the law firm of Wiggin & Dana LLP in Stamford, Conn.
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