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DOJ's M'oft Ringers

By Karen Donovan
NATIONAL LAW JOURNAL STAFF REPORTER

'HEN JOEL 1. KLEIN, the Justice
Department’s antitrust chief,
hired famed litigator David
Boies to handle the trial of
landmark antitrust charges against
Microsoft Corp., he made no secret of it.

But Mr. Klein has also quietly turned to other
private lawyers to assist with the Microsoft case as
“consultants.” Among them, the lawyer with the
most hands-on role appears to have been David
B. Fein, of Stamford, Conn.’s Wiggin & Dana.

Mr. Fein’s role was an investigative one: He was
hired in July 1998 to identify potential witnesses
and prepare them to testify. At the time, Justice was
reeling from a June 21, 1998, ruling in favor of
Microsoft from the federal appeals court in
Washington, D.C. It seemed to doom the Justice
Department’s claim that Microsoft violated
antitrust laws by integrating its Web-browsing
software into its Windows operating system.

Mr. Fein was a federal prosecutor in Manhattan
from 1989 to 1995. He handled police corruption
cases and led the prosecution of Michael Dowd, a
rogue officer at the center of the worst New York
City police scandal in decades. Mr. Dowd was
sentenced to a 14-year prison term in 1994.

The U.S. attorney’s office in Manhattan is
known for teaching lawyers “investigative skills
outside the box,” says Mr. Fein, and Justice was
looking for that sort of expertise. “You don’t just
pick up the phone and call people,” he says.

M. Fein declined to comment specifically on his
work. But his encounters with Microsoft’s defense
lawyers suggest that he was helping Justice with
one of the thorniest aspects of the case: Microsoft’s
relationship with Compaq Computer Corp., the
personal computer maker that has the closest
relationship with Microsoft and gets the best prices
for the license to its Windows operating system.

Evidence of Microsoft’s relationship with
Compaq has figured in Justice’s case since it first
accused the company of using illegal tactics to
crush Netscape Communications Corp., its rival in
the Internet browser business, in October 1997.
Justice relied on testimony from Compaq that
Microsoft threatened to terminate its Windows
license in May 1996 when Compaq removed the
Microsoft Internet Explorer (IE) icon from its PCs.

The incident is one of the fundamental factual
disputes before U.S. District Judge Thomas
Penfield Jackson, who will hear final arguments on
the parties’ proposed findings of fact on Sept. 21.

The Justice Department contends that
Compaq removed IE because it had a relationship
with Netscape and that Microsoft retaliated.
But Microsoft called a Compaq executive to

the witness stand in its defense at
the trial to contradict these asser-
tions. John Rose testified that
Compaq removed Microsoft’s IE
icon because it had entered a deal
with America Online Inc. requir-
ing it to feature AOL.

Of the defense team, Richard
C. Pepperman II, of New York’s
Sullivan & Cromwell, had the
most extensive contact with
Mr. Fein. “My sense was that he
was doing spade work to help
David [Boies] with his cross of
John Rose.”

Mr. Fein tracked down ex-
Microsoft and Compaq employees,
among them Celeste Dunn, a former Compaq
executive who now owns Donna Karan Partners.
Her role in Compaq’s icon dispute with Microsoft
plays a part in the hairsplitting buried in the 1,200
pages of proposed findings of fact that opposing
sides filed on Aug. 10. Justice’s brief cites internal
e-mails from Ms. Dunn describing “our goal to
feature the brand leader Netscape.”

Mr. Fein’s fieldwork in locating Ms. Dunn
may not have been entirely in the government’s
interest. Microsoft’s brief cites Ms. Dunn’s
deposition of Oct. 23, 1998, when she testified that
Compaq removed the IE icon because it “made an
agreement to feature the AOL icon.”

Mr. Fein also located and interviewed Jan
Claesson, a former Microsoft executive mentioned
in a Compaq internal memo which suggests
that Microsoft was willing to go very far for
Compag--when the PC maker behaved itself. “Jan
provided very confidential information about
Windows 95 royalties in regards to other [originial
equipment manufacturers]. The bottom line was
that Compaq still has a significant price advantage.”

The memo was one of many documents that
Mr. Boies used to rattle Joachim Kempin, the
Microsoft executive in charge of its relationship
with PC makers, at trial. On the witness stand,
Mr. Kempin conceded that Mr. Claesson shared
confidential information. He testified that had he
“known at this point in time, I think Mr.
Claesson would have gotten fired.”

But Mr. Fein’s most extensive work on the case
came when Justice finally persuaded a witness from
the PC industry to testify against Microsoft, when
the parties presented their rebuttal cases in June.
Mr. Fein helped prepare Garry Norris of IBM
Corp., who gave little ground on cross-examination
and whose testimony is cited prominently in
Justice’s proposed findings of fact.

No comment

How many lawyers has Justice hired as
“consultants” for the Microsoft case? And how
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Department hired others like
David Boies in antitrust case.

much are they being paid?

The Antitrust Division won’t
say, but it seems to be a touchy
subject. In a lengthy statement, a
Justice Department spokeswoman
said, “The antitrust division period-
ically retains outside consultants to
supplement its full-time staff for a
number of reasons,” such as the
“unique experience” of the person
hired, or to provide services in
“periods of high work demands.”

Justice confirms that it has
retained at least one other outside

lawyer; Clifford Sloan, of Washington,
D.C’s Wiley, Rein & Fielding, is
working as a consultant on the ques-
tion of potential remedies. Both Mr. Sloan and Mr.
Fein worked with Mr. Klein at the White House
counsel’s office. Each had a role in defending
President Clinton against investigations by the
Office of Independent Counsel.

Mr. Klein sought outside intelligence when he
was weighing what to do about Microsoft. That
revelation came during the first days of the
Microsoft trial, when James Barksdale, Netscape’s
chief executive, testified about a visit Mr. Klein
made to his Palo Alto, Calif. home for lunch. Mr.
Klein brought along Robert E. Denham, the former
chairman of Salomon Bros. Inc., whose relationship
with the antitrust chief began when they were
editors at the Harvard Law Review. Mr. Klein hired
Mr. Denham as a consultant in February 1997,
when Mr. Denham was headed back to Los
Angeles’ Munger Tolles & Olson.

Even so, Mr. Fein’s role stands out. That
Justice felt compelled to hire an outside lawyer to
assist in investigative work struck members of
Microsoft’s defense team as strange. “It is kind of
odd,” says Mr. Pepperman. “I didn’t understand
why they were doing it. There are lots of people
at Justice with lots of investigative experience.”

Mr. Fein’s role in preparing witnesses also
strikes some on the government team as unusual.
Lawyers from DOJ’s San Francisco office, led by
Phillip R. Malone, “probably thought they could
do it themselves,” says one source.

But Justice was facing a defendant with
unlimited resources, and a defense team that far
outnumbered its own. The Antitrust Division tries
very few cases, and Judge Jackson put this one
on a rapid clock. Given the stakes, it’s no sur-
prise that Mr. Fein was one of its secret weapons.
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