FrROM THE EDITOR-IN-CHIEF

inx Bolling, the protagonist
Bof Walker Percy’s novel The

Moviegoer,* was every edi-
tor-in-chief’s dream audience:

Whenever | feel bad, | go to the
library and read controversia peri-
odicals . . .. Down | plunk myself
with a liberal weekly at one of the
massive tables, read it from cover to
cover, nodding to myself whenever
the writer scores a point. Damn
right, old son, | say, jerking my
chair in approval. Pour it on them.
Then up and over to the rack for a
conservative monthly and down in a fresh cool chair to join the
counterattack. Oh ho, say |, and hold fast to the chair arm: that one
did it: eviscerated! And then out and away into the sunlight, my
neck prickling with satisfaction.?

Edward Wood Dunham

Some might say that nobody could ever react like Binx to
Franchise Law Journal. This is, after all, a vehicle for
restrained, careful legal analysis, not bare-knuckled ideologi-
cal combat. Our goal is to prove such skeptics wrong by
earning the keen enthusiasm of fully engaged readers.

The first key to our success is the quality of the writing.
“Careful legal analysis’ will never be a euphemism for “bor-
ing” if our articles address important subjects in clear, per-
suasive prose. Second, thereis plenty of room in these pages
for skillful polemic: Franchise law is marked by sharp divi-
sions of opinion that are, at bottom, ideological, and some-
times even emotional, not the product of dispassionate lega
theory. The covenant of good faith and fair dealing and the
prospect of federal franchise legislation are two examples
that come readily to mind. As long as authors eschew per-
sonal invective, we welcome their efforts to “pour it on” and
to “counterattack” in debating legal issues of moment.

Third, franchise practitioners need to understand many
different areas of the law, none of which is static. Franchis-
ing Currents remains such a popular feature because it
enables readers to stay generally abreast of all the new legal
developments that affect franchising. But the Journal can
also cover the most significant developments in depth with
scholarly articles devoted to important judicial decisions,
arbitration awards, legidation, and administrative acts while
they are ill news.

Fourth, because franchise law mediates the often conflict-
ing business interests (and mindsets) of franchisors and fran-
chisees, the Journal should give voice to a wide range of
views. Sometimes many readers, mysalf included, will balk
at the opinions expressed. All the more reason to air them,
for the purpose of this publication is not to tell people what
they aready know or otherwise want to hear, but to con-
tribute to the continuing dialogue—among businesspeople,
lawyers, legislators, and judges—about what franchise law is
and ought to be.

The articlesin this issue illustrate these guiding principles.
The authors typically represent franchisors, and that perspec-
tive informs their writing. Because they express their views
with style, vigor, and citation to important authority, however,
even those who dissent from the conclusions will profit from
theread. | am a case in point. Allan Hillman's excdllent arti-
cle on tying claims discusses a recent decision in Subsolu-
tions v. Doctor’s Associates in which | represent the
defendant franchisor. Mr. Hillman questions the analysis of
the magistrate judge, who concluded that the Subway fran-
chise and the point-of-sale computer systems used by Sub-
way franchisees are not separate products for antitrust
purposes. | believe that Mr. Hillman's criticism is misguided,
and that the magistrate’s reasoning on this point is a beacon
of common sense in the often murky world of franchise tying
litigation. Nevertheless, | gained a lot from Mr. Hillman's
learned, energetic presentation, aswill al our readers.

Unconscionability and punitive damages, the subjects of
two other articles in this issue, involve, at least in part, the
ideological/emotional components of franchise law. Whether
you agree with Chuck Miller and Darryl Hart's position on
theinterplay of the unconscionability doctrine and the Feder-
al Arbitration Act, or with Jeff Wolf's arguments for limiting
the role of punitive damages in franchise litigation, you will
be far better informed on each subject after reading their
thoughtful pieces.

The Coleman/Darden article on the constitutional limits
on retroactive application of franchise legisation shows yet
again that franchising implicates, sooner or later, virtually
every substantive area of the law. Since new franchise legis-
lation is proposed with regularity in many jurisdictions, no
franchise practitioner (whether representing franchisors or
franchisees) can afford to be ignorant of these important con-
stitutional issues. No one will be who readsthisfine article.

Finally, the Hillman and Miller/Hart articles demonstrate
that the Journal can quickly deliver thorough assessments of
important judicial decisions, so that our readers can promptly
understand the significance of the precedent and deploy it, or
sensibly contest its use, in their practices.

In sum, thisissue reflects our aspirations and our evolving
standards. As my friend Michael Dady, franchisee lawyer, is
wont to say, “what you see depends on where you stand.”
Wherever you may stand on the many matters that divide
franchise lawyers, | hope that as you read thisissue, you will
remember Binx Bolling and, satisfaction prickling your
neck, jerk your chair in approval—at least once.

Endnotes

1. WALKER Percy, THE MoVIEGOER (1961). Trained as a physician,
Percy never practiced medicine due to an early bout with tuberculosis.
He wrote six novels and three collections of essays on philosophy and
language. The Moviegoer (his first published work) won the 1962
National Book Award for fiction.

2. 1d. at 100.

Summer 2001 ® Franchise Law Journal 3



