
T
he test for an association’s

standing to sue on behalf of

its members has existed for

thirty years, dating back to the

U.S. Supreme Court’s decision in

Hunt v. Washington State Apple

Advertising Commission.1 It

appears that franchisee associa-

tions have often encountered diffi-

culty passing this test, although

the reported authority on associa-

tional standing in franchise cases

is sparse.2 Common sense sug-

gests that the standing challenge

confronting franchisee associa-

tions should be even greater when

their members’ franchise agree-

ments contain arbitration clauses:

if the individual members of an

association have promised to arbi-

trate a particular category of dis-

putes, permitting the association

to litigate those disputes on its

members’ behalf would enable

easy evasion of the obligation to

arbitrate—an outcome squarely at

odds with the Federal Arbitration Act (FAA) and decades of

Supreme Court precedent.

Few courts have considered the interplay of the law of

associational standing and the strong federal policy favoring

arbitration. In several cases where medical associations repre-

senting their physician members sued health management orga-

nizations (HMOs) and medical administrators, federal and state

courts concluded that the associations could not litigate on

behalf of members who had agreed to arbitrate. A Connecticut

federal court recently reached the same conclusion in a franchise

case, Doctor’s Associates, Inc. v. Downey, holding that an asso-

ciation purporting to represent Subway franchisees could not sue

the franchisor, Doctor’s Associates, Inc., (DAI), on behalf of the

association’s alleged members because those franchisees had

agreed to arbitrate all disputes with DAI.3

Other franchise systems are likely to confront the same issue.

According to a study published in the Franchise Law Journal in

2002, approximately half of the subject franchise agreements con-
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tained arbitration clauses.4 Over 50 percent of those clauses

expressly prohibited class arbitrations,5 and that percentage has

probably increased since the Supreme Court’s 2003 decision in

Green Tree Financial Corp. v. Bazzle.6 In addition, passage of the

Class Action Fairness Act7 reduces the risk that franchisors will

have to defend franchisee class actions in inhospitable state

forums.8 Whatever the venue, moreover, class actions are expen-

sive and time-consuming, and class certification is far from a cer-

tainty. For all these reasons, if franchisees want to address sys-

temwide issues (e.g., allegedly onerous franchise agreement terms,

changes in system standards, and the evolution of the concept after

a merger or acquisition), an action by a franchisee association may

be a more attractive vehicle for doing so than class proceedings.

Accordingly, franchisees and their counsel might view associa-

tional standing as a means to avoid both arbitration and the mani-

fold burdens of class proceedings.

This article analyzes the tension between associational standing

and agreements to arbitrate. We begin with an overview of associ-

ational standing and then review five cases in which medical asso-

ciations sued HMOs and others on behalf of their physician mem-

bers, some of whom had agreed to arbitrate with the defendants.

We will next discuss DAI v. Downey and will close with an expla-

nation of why courts and arbitrators should not permit a franchisee

association to arbitrate its members’ claims against a franchisor.

Basics of Associational Standing
Associations generally may assert two types of claims: direct

or derivative. “There is no question that an association may

have standing in its own right to seek judicial relief from

injury to itself and to vindicate whatever rights and immuni-

ties the association itself may enjoy.”9 Where, however, an

association seeks to bring claims as a representative of its

members, the standing inquiry is more complicated. In

Washington State Apple Advertising Commission,10 the

Supreme Court announced a three-part test for determining an

association’s standing to assert representational claims:

[A]n association has standing to bring suit on behalf of its mem-

bers when: (a) its members would otherwise have standing to sue

in their own right; (b) the interests it seeks to protect are germane

to the organization’s purpose; and (c) neither the claim asserted

nor the relief requested requires the participation of individual

members in the lawsuit.11

As Chief Justice Burger further explained for a unani-

mous Court, 

[w]hether an association has standing to invoke the court’s

remedial powers on behalf of its members depends in substan-

tial measure on the nature of the relief sought. If in a proper

Edward Wood Dunham

Published in Franchise Law Journal, Volume 27, Number 1, Summer 2007. © 2007  by the American Bar Association. Reproduced with permission.  All rights

reserved.  This information or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval

system without the express written consent of the American Bar Association. 

Erika L. Amarante



Published in Franchise Law Journal, Volume 27, Number 1, Summer 2007. © 2007  by the American Bar Association. Reproduced with permission.  All rights

reserved.  This information or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval

system without the express written consent of the American Bar Association. 

case the association seeks a declaration, injunction, or some

other form of prospective relief, it can reasonably be supposed

that the remedy, if granted, will inure to the benefit of those

members of the association actually injured.12

Applying those principles, the Hunt Court concluded that

the Washington State Apple Advertising Commission had

standing to seek declaratory and injunctive relief challenging a

North Carolina statute that prohibited the display of

Washington State apple grades on closed containers shipped

into North Carolina.13 When, as in Hunt, a case presents pure

issues of law arising out of, for example, the constitutionality

of an ordinance or regulation and the association seeks only

declaratory and injunctive relief, courts generally hold that an

association has standing to sue on behalf of its members.14 In

contrast, an association’s claims for monetary damages on

behalf of individual members would usually fail the Hunt test

because they would “require the participation of individual

members” to present the damage evidence.15

The Medical Association Cases
Five courts (three federal, two state) have considered whether a

medical association has standing to sue on behalf of member

physicians who have agreed to arbitrate with a particular defen-

dant. The courts traveled different analytical routes, but all

reached the same conclusion: an association cannot litigate in a

representative capacity if its members must arbitrate.16

Pennsylvania Psychiatric Society v. Green Spring Health

Services, Inc. ,17 arose out of a dispute between the

Pennsylvania Psychiatric Society (PPS), a voluntary medical

association whose members included certain licensed psychia-

trists practicing in Pennsylvania, and Green Spring Health

Services, Inc., which administered the provision of behavioral

health and substance abuse services on behalf of several

HMOs. As the administrator of services, Green Spring had

entered into Provider Participation Agreements (PPAs) with

individual psychiatrists, many of them members of the soci-

ety. Each PPA contained an arbitration clause.

PPS sued the HMOs and Green Spring in the U.S. District

Court for the Western District of Pennsylvania, alleging on

behalf of its members that the defendants had, among other

things, failed to pay member psychiatrists for services ren-

dered, interfered directly with the physician-patient relation-

ship, imposed overly burdensome administrative requirements

that interfered with the timely and medically appropriate treat-

ment of patients, and generally undermined the quality of

patient care.18 PPS sought declaratory, injunctive, and mone-

tary relief.19 Importantly, the complaint did not assert any

claims for PPS itself but contended that PPS had standing to

sue on behalf of its allegedly injured members.20

On the defendants’ motion to dismiss, the district court

adopted the magistrate judge’s recommended ruling and held

that PPS lacked standing. The defendants conceded that PPS

met the first two elements of the Hunt standard,21 but the court

concluded that the third element—no need for participation by

the association’s individual members—was not satisfied

because “[e]ach of these asserted improper actions on the part

of defendants requires participation by the individual PPS

member who applied for credentialing, made the diagnosis for

which treatment was not approved, or applied for benefits

which were not timely paid.”22

That the PPAs contained arbitration clauses was a separate,

independent basis for dismissing the complaint:

[T]he individual members of the Provider Network should not be

permitted to circumvent the arbitration provision by having their

claims brought by an association of which they are members, but

which itself is not a party to the Provider Agreements. . . .

[A]voidance of an arbitration provision by suing through a surro-

gate is simply not an appropriate use of associational standing.23

The court held that “PPS may not raise any claims

premised upon these matters in this court. Instead, PPS mem-

bers must proceed to arbitration on such claims.”24

The Third Circuit reversed the district court’s determination

that individualized evidence would be necessary to resolve PPS’s

claims for injunctive and declaratory relief.25 According to the

Third Circuit, the Hunt Court did not intend “to limit representa-

tional standing to cases in which it would not be necessary to take

any evidence from individual members of an association.”26 Thus,

because PPS alleged that it could establish its claims for injunctive

and declaratory relief with limited individual participation, the dis-

trict court should not have dismissed those claims for lack of

standing.27 The appellate court did not consider the effect of the

arbitration clause on that conclusion and instead remanded for the

district court to “re-examine the scope as well as the effect of the

arbitration provision.”28

In re Managed Care Litigation is also instructive.29 There,

plaintiff medical associations and individual physicians jointly

sued several HMOs for alleged violations of RICO, among

other claims. Defendants moved to compel arbitration of all

claims based on the arbitration agreements that many of the

plaintiff physicians had signed with the HMOs. The U.S.

District Court for the Southern District of Florida granted that

motion in part and compelled those plaintiffs with arbitration

agreements to arbitrate their claims.30 Judge Federico A.

Moreno observed that “[a]ssociations suing in a representative

capacity are generally bound by the same limitations and

obligations as the members that they represent.”31

Because not all of the physicians had agreed to arbitrate,

however, the medical associations argued that they were

asserting claims only on behalf of those members who had

not signed arbitration agreements. The court rejected this

construct, reasoning that “[a]ssociations may not pick and

choose the members that they represent; otherwise, they de

facto avoid the requirements of Fed. R. Civ. P. 23.”32

According to Judge Moreno, “[a]n association that aban-

dons some of its allegedly injured members no longer pur-

ports to be a ‘representative’ of its membership. Instead, it

attempts to act as a de facto class aggregator of selected

members and seek prospective injunctive relief that would

benefit all of its membership.”33 The court therefore ordered

into arbitration all the associations’ claims asserted on

behalf of members.34

In doing so, the court did not rely on Hunt; Judge

Moreno found instead that “the issue of standing is at least



partially distinct from whether the association must arbitrate

its representative claims.”35 He noted, however, that the asso-

ciations’ claims of partial representation 

would violate the prudential standing requirements articulated

in the third prong of the Hunt test . . . [because] participation

of individual members is unavoidable. The only way for the

Court to determine which members have claims not subject to

arbitration and what prospective relief might be appropriate

for those members is for each member to participate and

defend against a motion to compel arbitration.36

A Maryland federal court granted the defendants’ motion

to dismiss a medical association’s complaint alleging antitrust

violations on behalf of its member physicians, in Maryland

Optometric Ass’n v. Davis Vision, Inc.37 Some, but not all, of

the association’s members had signed contracts with one

defendant requiring all disputes to be resolved through arbitra-

tion.38 Judge William D. Quarles concluded that the associa-

tion failed the first part of the Hunt standing test: “Because the

individual MOA [Maryland Optometric Association] mem-

bers could not pursue this action on their own behalf, they

may not circumvent [the arbitration] provision by suing

through an association.”39 The court also rejected the associa-

tion’s argument that it could pursue claims for members who

had not agreed to arbitrate, reasoning, like the In re Managed

Care Litigation court before it, that “[i]f MOA abandons its

allegedly injured members who are subject to the arbitration

provision, it no longer represents it membership.”40

At least two state courts have issued similar decisions. In

Connecticut State Medical Society v. Oxford Health Plans,

Inc.,41 the Connecticut Superior Court dismissed a medical

association’s complaint based on the arbitration clause in its

members’ contracts with the defendant, concluding that 

[a]n association whose members cannot, for procedural reasons,

bring suit on their own behalf, has no standing to bring the same

suit on its members’ behalf. To hold otherwise would be to

defeat the enforceability of arbitration agreements, as a party that

had agreed to arbitrate could sidestep that obligation merely by

having a surrogate, whether an association or an assignee, bring

the suit on its behalf, depriving the other party to the contract of

the benefit of the provisions of the contract.”42

And in January 2007, the Tennessee Court of Appeals affirmed

the dismissal of a medical association’s claims based on the indi-

vidual physicians’ agreements to arbitrate, holding that “[t]he

providers in this case cannot escape their commitments to arbitrate

by having a representative sue on their behalf.”43

Together, this quintet of cases teaches several lessons about

the intersection of associational standing and the federal poli-

cy favoring arbitration. First, there are at least two approaches

available to try to block an association’s lawsuit when some or

all of its members have agreed to arbitrate the pleaded claims:

a motion under Hunt to dismiss for lack of associational stand-

ing and a motion to compel arbitration. Second, when chal-

lenging standing, a defendant may be able to argue that the

association fails to satisfy both the first and the third Hunt

requirements because (1) its individual members could not

bring the same claims in court and (2) determining which

members have agreed to arbitrate necessarily requires their

individual participation. Third, because an association’s

capacity to represent the interests of all its members is the

very reason why courts have recognized associational stand-

ing, an association cannot pick and choose which members it

represents and therefore may be barred from litigating even

where only some of its members have agreed to arbitrate.

DAI v. Downey
In July 2006, the North American Association of Subway

Franchisees, Inc., (NAASF) sued DAI, the franchisor of

Subway sandwich shops, in Connecticut Superior Court,44

asserting a variety of contractual and statutory claims arising

out of the franchise agreements that NAASF’s alleged mem-

bers executed with DAI. In short, NAASF claimed that DAI

had breached its contracts with franchisees and violated state

franchise laws when it changed the form of the franchise

agreement it offers to prospective franchisees. NAASF did not

plead any causes of action of its own and sought only declara-

tory and injunctive relief on behalf of its claimed members.

Every Subway franchise agreement contains a broad arbi-

tration clause, encompassing all disputes arising out of or

relating to the franchise relationship. DAI had no desire to liti-

gate with NAASF and preferred to avoid a protracted dispute

in state court over the association’s standing to sue. Because

of the extensive body of federal authority enforcing arbitration

agreements (including decisions involving the Subway fran-

chise system),45 moreover, DAI wanted to invoke the fran-

chise agreement arbitration clauses in federal court.

Accordingly, rather than move to dismiss NAASF’s state

court suit, DAI proceeded under Section 4 of the FAA, filing

in the U.S. District Court for the District of Connecticut (1)

petitions to compel NAASF’s officers and directors to arbi-

trate their claims with DAI46 and (2) a motion pursuant to

Federal Rule of Civil Procedure 65 to enjoin those defendants

and others (including NAASF) in “active concert and partici-

pation with them” from prosecuting NAASF’s state court suit.

In February 2007, Judge Peter C. Dorsey granted DAI’s

petitions to compel arbitration and preliminary injunction

motions.47 According to Judge Dorsey, “[t]he salient issue in a

petition to compel arbitration is not whether the persons

involved are parties to the arbitration agreement but whether

the claims in dispute are covered by the arbitration agree-

ment.”48 The judge concluded that because the claims in the

NAASF lawsuit all arose out of or related to the franchise

agreements, they were subject to arbitration even though

NAASF itself was not a party to any franchise agreement.49

The defendants’ argument that NAASF had associational

standing under Hunt was unavailing because “NAASF’s

standing to pursue its claims in state court, or to pursue claims

in federal court, for that matter, is not at issue here.”50 The

court continued:

Rather, the issue before the Court is whether the arbitration

clause that obligates Defendants to pursue their disputes with

DAI in arbitration also obligates the membership association
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representing Defendants’ interests in a state court action

against DAI. The resolution of this issue is clear:

“Associations suing in representational capacity generally are

bound by the same limitations and obligations as the members

that they represent.” . . . It cannot be more clear that any arbi-

tration agreement which binds the individual members of [the

membership association] would likewise be binding upon [the

association] suing in a representational capacity.51

The court refused to “violate the arbitration clause and under-

mine the federal policy favoring arbitration by permitting

Defendants to use a surrogate organization to bypass their arbitra-

tion agreements and pursue claims in court that should be resolved

through [arbitration],”52 and it therefore granted each petition to

compel the individual defendant franchisees to arbitrate.

As noted above, DAI also “move[d] the Court to enjoin the

NAASF lawsuit in its entirety, even though Defendants are

not named parties in that action and NAASF is not compelled

to arbitrate its claims.”53 Judge Dorsey entered the injunction,

rejecting the defendants’ contention that the requested order

would violate both Federal Rule of Civil Procedure 65(d) and

the Anti-Injunction Act. Under Rule 65(d), every order granti-

ng an injunction is binding on the defendants and on “all oth-

ers with notice of the order who are ‘in active concert or par-

ticipation with’” the defendants.54 The court had no difficulty

finding “sufficient ‘active concert or participation’” between

NAASF and the defendants to satisfy Rule 65(d): 

Defendants are not only members of NAASF but members of

NAASF’s board of directors. In addition to the fact that the

NAASF lawsuit is solely pursuing the claims of Defendants

and other NAASF members[,] . . . the Defendants exert direct

control over NAASF’s pursuit of its members [sic] claims in

the State Court action through their roles on the NAASF

Board of Directors.55

The Anti-Injunction Act, which generally prohibits fed-

eral courts from enjoining state court proceedings, contains

an exception when an injunction is “necessary . . . to pro-

tect or effectuate” a federal judgment.56 Relying on several

of his own decisions in earlier cases involving the Subway

franchise agreement arbitration clause, Judge Dorsey held

that “because the issues sought to be litigated by NAASF

fall within the scope of the arbitration clause and are there-

fore subject to arbitration, NAASF must be enjoined from

prosecuting the state court action in order to effectuate the

judgment compelling arbitration.”57

Can the Association Arbitrate?
Downey, like the earlier medical association cases, had no

apparent difficulty concluding that an association cannot bring

representative claims in court as an end run around its mem-

bers’ agreements to arbitrate. Those holdings reflect the plain

terms of the FAA and more than two decades of Supreme

Court precedent underscoring the strong federal policy favor-

ing enforcement of arbitration agreements.58

The question remains, however, whether an association that

is not party to an arbitration agreement can demand arbitration

of derivative claims, ostensibly asserted on behalf of its mem-

bers. In Downey, DAI petitioned to compel arbitration with

the eleven individual franchisee defendants, not NAASF, and

it was those franchisees, not NAASF, whom the court ordered

to arbitrate. The arbitration clause in most Subway franchise

agreements expressly prohibits both class and consolidated

arbitrations.59 Permitting NAASF to arbitrate claims on behalf

of individual franchisees collectively as an association would

obviously gut that provision. Accordingly, after the court

issued its ruling granting the petitions to compel and entering

the injunction, DAI submitted a proposed final judgment pro-

viding that each individual defendant was compelled to arbi-

trate his or her claims with DAI individually. The defendants

opposed that order, arguing that the district court could not

prevent NAASF from asserting its claims in arbitration. 

Judge Dorsey refused to decide whether NAASF could be a

proper party to an arbitration with DAI. As he explained in a later

order refusing to enter DAI’s proposed judgment, “this Court’s role

is limited to determining whether a valid agreement to arbitrate

exists and whether one party to the agreement has failed, neglected,

or refused to arbitrate.”60 Relying in part on the Supreme Court’s

decision in Green Tree,61 the court said that “[a]rbitrators are better

situated to answer procedural questions such as what kind of arbi-

tration proceeding the parties agreed to,” and concluded that

“[w]hether in this case the Defendants must proceed in separate

arbitration proceedings or may arbitrate their claims as a group rep-

resented by NAASF is a question best left to the arbitrators.”62

When this article went to press, neither NAASF nor any of the

Downey defendants had filed a demand for arbitration, so the issue

of an association’s arbitral standing to assert claims on behalf of its

members remains unresolved in this case.

The U.S. Court of Appeals for the Fourth Circuit has squarely

addressed this issue, however and, rather than deferring to arbitra-

tors, held that an association is not a proper party to an arbitration

of its members’ claims. In Davis Vision, following the district

court’s dismissal of the medical association’s complaint,63 the

association filed a demand for arbitration with the American

Arbitration Association (AAA), seeking to arbitrate the claims it

had filed in federal court on behalf of its physician members. The

defendants’ response to the arbitration was to bring their own fed-

eral action, requesting an injunction and a declaration that they

were not required to arbitrate with the medical association.64 It was

undisputed that the association had not signed any arbitration

agreement with the defendants. The association contended, how-

ever, that the district court’s dismissal of its complaint meant that

the association could arbitrate its members’ claims collectively.

Judge Quarles agreed and on cross-motions for summary judg-

ment held that the defendants were collaterally estopped from

challenging MOA’s right to arbitrate: 

In [the Court’s previous decision] the Court determined that MOA

lacked standing to seek injunctive relief from the Court, but could

represent its members in arbitration. The determination of this

issue was a critical and necessary part of the decision in the prior

action, and neither party appealed the decision.65

The Fourth Circuit summarily reversed in a June 2006 per

curiam opinion.66 The appellate court held that collateral



estoppel did not apply because “the issues were not identical

and the district court’s comments about MOA’s capacity to

arbitrate were not critical and necessary to the prior judg-

ment.”67 According to the Fourth Circuit,

[t]he only issue of law presented by the prior proceeding was

whether MOA had standing to seek relief for its members in the

federal judicial forum. This current suit by Davis for declaratory

relief presents an entirely separate issue of law: whether MOA

has any right to pursue claims on behalf of its members in the

arbitral forum. A party’s capacity to arbitrate is analytically dis-

tinct from its standing to sue in federal court.68

The court therefore rejected MOA’s contention that the defen-

dants’ reliance on the arbitration clause during the Hunt analysis

amounted to a concession that the association could arbitrate: 

Merely pointing to the arbitration clause as a fact undermining

associational standing was not . . . tantamount to an admission that

the clause could be enforced by the association asserting rights

under it. After all, in the previous case, Davis moved to dismiss for

lack of subject matter jurisdiction, not to compel arbitration.69

Turning to the merits of MOA’s capacity to arbitrate, the

Fourth Circuit concluded that “MOA had no grounds on

which to force Davis into arbitration.”70 The court reasoned

that “[u]sually a dispute may not be submitted to arbitration

unless the opponents are signatories to a contract containing

an arbitration clause.”71 The court recognized that “[u]nder

narrow circumstances . . . a party that did not enter into a con-

tract containing an arbitration clause may nevertheless insist

that a dispute be arbitrated,”72 but the court pointed out that

the district court had not identified any theory to support that

result and concluded that “MOA had no grounds on which to

force Davis into arbitration.”73 The Fourth Circuit therefore

reversed and remanded with instructions to grant summary

judgment to the defendants and enter the requested injunctive

and declaratory relief, establishing that the defendants were

not obliged to arbitrate with the association.

In considering the propriety of franchisee associations arbi-

trating the collective claims of their members, it is important

to remember the bedrock principle of the FAA. As Justice

Blackmun wrote in Mitsubishi Motors Corp. v. Soler

Chrysler-Plymouth, Inc.,74 the “liberal federal policy favoring

arbitration agreements . . . is at bottom a policy guaranteeing

the enforcement of private contractual arrangements,” i.e., the

actual arbitration agreements into which the parties have

entered.75 It is untenable to suggest that the parties to typical

franchise agreement arbitration clauses ever intended that

franchisees would be able to arbitrate as a group, via an asso-

ciation or otherwise. The authors have never seen a franchise

agreement arbitration clause that expressly contemplated

group proceedings, and, absent such express contract lan-

guage, it is difficult to discern a principled basis for constru-

ing an arbitration clause to confer associational standing.

Before Green Tree, when the Supreme Court held that arbitra-

tors, rather than courts, should determine the availability of

class arbitration where the arbitration clause is silent on the

issue, the overwhelming majority of federal circuits to consid-

er the question had held that neither class nor consolidated

arbitration was available unless the arbitration agreement

expressly countenanced such proceedings.76

Arbitration is a creature of contract, and it would be the

rare franchisor indeed that entered into a contract agreeing to

arbitrate with a franchisee association. That fact alone should

be dispositive in the vast majority of circumstances. But the

assertion of derivative claims by an association is also the

functional equivalent of a consolidated proceeding (and, not

incidentally, a way for plaintiffs to avoid having to comply

with class certification requirements). Accordingly, whether

the decision properly rests with the arbitrator (as Judge

Dorsey said in Downey) or with a court (per the Fourth

Circuit’s ruling in Davis Vision), the outcome should be the

same: absent a contract provision expressly permitting class or

consolidated arbitration, a franchisee association should not be

allowed to pursue derivative claims in arbitration on behalf of

its members. Of course, if the arbitration clause expressly pro-

hibits class or consolidated claims, the basis for that outcome

is even more compelling.

Conclusion
Given the emerging body of precedent surveyed in this article,

there should be little, if any, doubt that a franchisee who has

agreed to arbitrate claims against a franchisor should not be

allowed to evade that obligation by using an association as a

surrogate lawsuit plaintiff. Properly understood, the funda-

mental federal policy requiring enforcement of arbitration

agreements according to their terms also compels the conclu-

sion that a franchisee association purporting to act on behalf

of its members should not be permitted to bring an arbitration

against the franchisor unless the franchisor has expressly

agreed to such a proceeding.
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