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Employers frequently ask physicians to conduct medical examina-
tions and review radiology films and other diagnostic tests of
employees. Physicians also provide such services at the request of
other third parties. These examinations are commonly called in-
dependent medical examinations. Increasingly, patients are bring-
ing and prevailing in medical malpractice lawsuits against physi-
cians who conduct independent medical examinations, in part
because of physicians’ misconceptions of their legal duties in this
context. Despite the absence of a traditional physician—patient
relationship, physicians who conduct independent medical exam-
inations still owe various legal duties to the examinee patient,
although the precise scope of those duties is a source of constant

debate and change. Since 2001 alone, 4 state supreme courts have
exercised their discretion to hear cases on this issue, bearing
witness to its medical, legal, and social significance. Given the
current medical malpractice climate, it is imperative that physi-
cians understand the potential liability inherent in conducting in-
dependent medical examinations. This article summarizes control-
ling law, clarifying an otherwise muddied legal picture. It also
offers practical suggestions for limiting physician liability in inde-
pendent medical examinations.
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roadly defined, an independent medical examination

(IME) is any health assessment conducted by a physi-
cian, not otherwise involved in the care or treatment of the
patient, at the request of a third party that is not the phy-
sician’s general employer. Most commonly, physicians con-
duct IMEs at the request of employers secking to deter-
mine the health status of their employees, although the
circumstances vary. Data are not available on the precise
number of IMEs performed each year; however, given the
vast number of employers and other interested third par-
ties, it is safe to assume that they number in the tens of
thousands, if not more. Yet few physicians appreciate the
potential liability they incur as a result of such engage-
ments. Many physicians believe that when they conduct
examinations at the request of a hiring third party, as op-
posed to the patient, there is no physician—patient relation-
ship and, hence, no potential malpractice liability. But as
several courts have recently declared, it is not that simple.

In 2004, the Michigan Supreme Court held that a
physician who conducts an IME for personal injury litiga-
tion creates a limited physician—patient relationship, and
therefore may be liable for physical harm caused to the
patient during the examination (1). Also in 2004, the Ar-
izona Supreme Court decided that a radiologist interpret-
ing a chest radiograph obtained for tuberculosis screening
at the request of an employer may be liable for failing to
take reasonable steps to inform the patient of unrelated
findings suggestive of a potentially life-threatening condi-
tion (2). The highest courts in at least 4 other states—
Colorado (3), Connecticut (4), Montana (5), and New
Jersey (6)—have addressed the issue of physician liability
in IMEs in the past few years, and all have recognized the
potential for liability in certain circumstances. Indeed, the
question is not whether patients can sue IME physicians;
they can and they do. Rather, the question is the scope of
that liability.
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A QuesTION OF Duty

To prevail, patients who sue physicians for medical
malpractice must prove by a preponderance of the evidence
4 essential elements: 1) a duty of care owed by the physi-
cian to the patient, 2) a breach of that duty, 3) damage to
the patient, and 4) a sufficient causal connection between
the breach and the damage (7). While any or all of these
elements may be disputed in a lawsuit, most cases involv-
ing IMEs turn on the first element—whether the physician
owes a particular duty of care to the patient.

Whether a physician owes a legal duty of care to a
patient depends on the existence of a physician—patient
relationship. At least in theory, this concept is straightfor-
ward: If a physician enters into a professional relationship
with a patient, the physician assumes a legal duty to act
with reasonable care and skill in his or her professional
interactions with the patient. Failure to adhere to this rea-
sonability standard, which itself is defined by the prevailing
practices of similarly trained and situated physicians, can
leave a physician liable for any resulting damage to the
patient. But if no physician—patient relationship exists, the
physician owes no legal duty of care to the patient and
therefore cannot be liable for any injuries. Consider a phy-
sician walking down the street who fails to stop and assist
a stranger in medical need. Although ethically suspect, the
physician’s inaction cannot result in legal liability, even if
action would have prevented injury, since no physician—
patient relationship and, hence, no duty of care exists.

In practice, however, it is not always easy to determine
whether a physician—patient relationship has been formed.
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Table. Potential Duties the Independent Medical Examination
Physician May Owe to the Patient

Duty not to cause physical injury during the examination
Duty to diagnose significant medical conditions accurately
Duty to disclose significant findings in a reasonable manner
Duty to maintain confidentiality

What degree of interaction is sufficient to create this rela-
tionship and give rise to a legal duty of care? Specifically,
does the IME itself trigger this relationship and resultant
duty? Does the fact that a third party, and not the patient,
requests and pays for the IME make any difference? Courts
in almost all states have grappled with these issues. While
the decisions are split, the majority rule, and recent trend,
is that the IME creates at least a limited physician—patient
relationship—not as broad as the typical relationship be-
tween a treating physician and patient, yet still sufficient to
sustain certain malpractice claims. Of note, the American
Medical Association (AMA) concurs, stating in its Code of
Medical Ethics, “When a physician is responsible for per-
forming an isolated assessment of an individual’s health or
disability for an employer, business, or insurer, a limited
patient-physician relationship should be considered to ex-
ist” (8).

A QUESTION OF SCOPE

If the threshold legal finding of duty is made, the in-
quiry logically turns to the scope of that duty. In law,
duties are bounded creatures—they extend only so far. For
example, a physician might owe a duty not to cause phys-
ical harm during an IME but not owe that same patient a
duty to diagnose significant medical conditions accurately.
In other words, legal duties can have different scopes in
different circumstances. Broadly speaking, IME physicians
can take on the following legal duties to their patients: 1)
the duty not to cause injury during the examination, 2) the
duty to diagnose significant medical conditions accurately,
3) the duty to disclose significant findings in a reasonable
manner, and 4) the duty to maintain confidentiality (Ta-
ble). When contracting with a third party, such as an em-
ployer, the IME physician also assumes obligations directly
to that party, which may parallel the above duties of diag-
nosis and disclosure. The following discussion focuses on
professional duties to the patient, not contractual obliga-
tions to the hiring third party, although the IME physician
should recognize both.

The Duty Not To Cause Injury

The duty not to cause injury is perhaps the least con-
troversial of these duties. It is quite reasonable to expect
that a physician will conduct an IME without physically
harming the patient in the process. When a physician
breaches the standard of care while performing an exami-
nation and this breach physically harms the patient, the
physician may be held accountable. In the Michigan case
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Dyer v. Trachtman, the patient, Mr. Dyer, injured his
shoulder during a physical altercation with another man
and sued that man for the injury. As part of that litigation,
the defendant hired a physician, Dr. Trachtman, to con-
duct an IME to assess the true nature of Mr. Dyer’s injury.
After the IME, Mr. Dyer filed a second lawsuit, this time
against Dr. Trachtman. According to Mr. Dyer, he in-
formed Dr. Trachtman at the beginning of the IME of his
recent shoulder surgery for a torn labrum and that the
surgeon had placed range-of-motion restrictions on that
arm. Mr. Dyer alleged, however, that Dr. Trachtman dis-
regarded this information and reinjured his labrum while
testing range of motion. The Michigan Supreme Court
held that Dr. Trachtman could be liable for medical mal-
practice under these circumstances for directly causing
physical harm to Mr. Dyer (1).

Of note, the Colorado Supreme Court has held that
an IME physician may also be liable for indirectly causing
physical harm to a patient. In Greenberg v. Perkins, the
patient, Mrs. Perkins, sustained neck and arm injuries
while riding a bus and sued the bus driver and bus owner
to recover for those injuries. In the course of that litigation,
the defendants hired a physician, Dr. Greenberg, to assess
the severity of Mrs. Perkins’ injuries. During the IME,
Mrs. Perkins allegedly informed Dr. Greenberg that she
had a history of back problems, including multiple back
surgeries. On the basis of his examination, Dr. Greenberg
suspected that Mrs. Perkins was exaggerating her injuries,
so he referred her to a physical therapist for functional
testing to confirm his suspicion. The functional testing
that Dr. Greenberg ordered was extensive, consisting of 2
hours of lifting and pushing exercises. While completing
the tests, Mrs. Perkins reinjured her back and required
additional back surgery. She then sued Dr. Greenberg,
claiming that it was negligent to refer her for functional
testing in light of her preexisting back condition. Even
though Dr. Greenberg did not conduct or even supervise
the testing, the Colorado Supreme Court held that he
could be liable for Mrs. Perkins’ back injury if he failed to
exercise reasonable care in ordering the testing (9).

Almost without exception, courts that find a physi-
cian—patient relationship arising from an IME interpret the
resulting legal duty to encompass the obligation not to
harm the patient during the examination. Even courts that
do not find a physician—patient relationship frequently up-
hold claims for physical injury resulting from an IME,
relying on principles of ordinary negligence (as opposed to
professional negligence or medical malpractice). Of course,
physicians who #ntentionally harm or molest patients dur-
ing IMEs, or any examination for that matter, may face
assault, battery, or sexual assault charges.

The Duty To Diagnose

More controversial is the IME physician’s duty to the
patient to diagnose significant medical conditions accu-
rately. Arguments against imposing this duty center on the
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limited purpose of the IME compared with the treating
physician’s examination. Often, third parties hire physi-
cians to conduct narrow IMEs looking for specific condi-
tions only, such as communicable diseases or physical lim-
itations. Indeed, the IME contract frequently states that
the physician may not perform additional diagnostic test-
ing without the express prior consent of the hiring third
party. As a result, IME physicians usually do not conduct a
complete history and physical examination, nor do they
generally have access to the patient’s entire medical record.
Some argue that, under these circumstances, it is unreason-
able to hold IME physicians to the same diagnostic stan-
dard of care as treating physicians. Other arguments em-
phasize the potential chilling effect such liability would
have on physicians” willingness to conduct IMEs at all.

In contrast, arguments in favor of the duty to diagnose
focus on the patient’s expectations. When a patient sub-
mits to a medical examination, even at the request of a
third party, he or she expects that the physician will exer-
cise reasonable care in assessing overall health. Therefore, if
the patient has a significant medical condition that a treat-
ing physician of similar training and experience would di-
agnose, then the patient has a reasonable expectation that
the IME physician will also diagnose the condition. Con-
versely, the patient may reasonably equate a lack of diag-
nosis from the IME physician with a clean bill of health,
thereby forgoing a regular check-up. From this perspective,
the role of the third party is irrelevant to the patient’s
expectations.

Again, courts are split, but the majority rule holds that
the IME physician does 7ot owe a duty to the patient to
diagnose any significant medical conditions accurately (al-
though, as noted earlier, the physician may still have a
contractual obligation to the hiring third party to diagnose
accurately). It is important to note that the case law also
suggests that physicians can create or expand this duty to
diagnose by affirmatively offering diagnostic or therapeutic
advice during the IME—even with the proverbial “Every-
thing is fine” comment— because doing so potentially in-
duces the patient to rely on that advice to the exclusion of
routine or follow-up medical care (4).

On occasion, the IME physician may believe that ad-
ditional diagnostic testing is warranted beyond that autho-
rized in the IME contract. In such circumstances, the most
reasonable course of action for the physician is to seek the
hiring third party’s consent to conduct the additional test-
ing. Should the third party refuse to authorize necessary
diagnostic testing for a potentially significant medical con-
dition, the physician is encouraged to recommend that the
patient follow up with an existing provider, and to empha-
size that the IME and partial diagnostic testing is not an
adequate substitute for a complete work-up. If appropriate,
the IME physician can offer the patient a letter explaining
the concern to assist the existing provider with following
up. In addition, the IME physician should thoroughly doc-
ument the request for additional testing, the refusal of the
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hiring third party to authorize the testing, and the resulting
discussion with the patient.

The Duty To Disclose

What if a physician discovers a significant medical
condition during an IME? Is the physician legally obligated
to disclose those findings directly to the patient? Or is it
enough to disclose the findings to the hiring third party,
who in turn can notify the patient? Given the lack of a
preexisting relationship between the IME physician and
the patient—particularly a radiologist reading a screening
film of a patient that he or she has never met—it may seem
inappropriate to require the physician to bear the burden
of disclosure. Imposing this duty is even more dubious if
the hiring third party has taken on a contractual obligation
to disclose to the patient any significant findings reported
by the IME physician.

On the other hand, one can argue that the IME phy-
sician is ethically obligated to ensure proper disclosure of
significant medical findings to the patient, regardless of
third-party contracts. After all, caring for the patient is the
core tenet of medical practice, and the IME physician is
often in a unique position to prevent foreseeable harm,
especially if the alternative to direct disclosure is indirect
disclosure by a third party who lacks medical training. And
again, the patient arguably has a reasonable expectation
that the diagnosing physician—even an IME physician—
will warn of any significant medical findings. From a policy
perspective, then, the patient is most likely to receive
prompt treatment (and avoid slipping through the cracks
of a multiparty system) when the physician who diagnoses
is also the one who discloses.

As one might expect, the courts differ on this issue,
too, but here the majority rule (and recent trend) is that
the IME physician has a duty to take reasonable steps to
ensure that the patient is advised of significant medical
findings. The Arizona radiologist case is instructive. In this
case, the IME radiologist reviewed a chest radiograph or-
dered for tuberculosis screening at the request of an em-
ployer and incidentally noted a small lung nodule and
patchy consolidation. The radiologist informed the em-
ployer of these findings but did not inform the patient
directly. The employer never told the patient about these
findings— despite a company policy requiring it to do so—
and the patient was diagnosed with lung cancer 10 months
later. The patient sued the radiologist for delayed diagnosis
and treatment that resulted in a less favorable prognosis.
The Arizona Supreme Court held that despite disclosing
the findings to the employer, the radiologist could still be
liable for failing to take sufficient, reasonable steps to in-
form the patient of the potendally life-threatening find-
ings, should a jury conclude that the prevailing standard of
care required greater efforts on the part of the radiologist.
In other words, while the Arizona Supreme Court did find
that the radiologist owed the patient a duty of reasonable
disclosure, it did not decide whether the radiologist
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breached that duty. Instead, the Arizona Supreme Court
sent the case back for trial (2).

Sadly, the patient died while the appeal was pending
before the Arizona Supreme Court. When the case was sent
back for trial, the patient’s family chose not to pursue the
claim, so it was dismissed. As a result, the standard of care
issue was never reached. However, given the realities of
radiology practice, it is hard to imagine that the patient
would have prevailed. In routine medical practice, radiol-
ogists rarely contact patients directly to discuss their find-
ings. Instead, radiologists ordinarily communicate findings
to the patient’s treating physician, and follow-up is usually
considered the responsibility of the treating physician, not
the radiologist. Presumably, then, it would have been dif-
ficult for the patient to establish that the standard of care
required the radiologist to communicate the findings di-
rectly. Perhaps one could argue that the absence of a refer-
ring physician in the IME context sufficiently distinguishes
IMEs from routine practice to justify such a drastic alter-
ation in a radiologist’s obligations. However, even that ar-
gument is questionable where, as here, the hiring third
party had taken on the obligation of direct disclosure to the
patient. Regardless, radiologists who interpret films in the
context of IMEs should be aware that the lack of a tradi-
tional physician—patient relationship may not, by itself,
preclude the possibility of legal liability for failure to dis-
close in all circumstances.

The AMA also endorses the duty to disclose, stating
that “The [IME] physician has a responsibility to inform
the patient about important health information or abnor-
malities that he or she discovers during the course of the
examination” (8). The AMA opinion continues, “In addi-
tion, the physician should ensure to the extent possible that
the patient understands the problem or diagnosis. Further-
more, when appropriate, the physician should suggest that
the patient seck care from a qualified physician and, if
requested, provide reasonable assistance in securing fol-
low-up care” (8). Considering the broad wording of this
opinion, however, it is not clear whether the AMA in-
tended it to apply to radiologists in addition to physicians
who conduct physical examinations.

The Duty To Maintain Confidentiality

Like all health care providers, IME physicians are
bound by state and federal confidentiality laws, most no-
tably the privacy provisions of the Health Insurance Port-
ability and Accountability Act (HIPAA) (10). As a result,
with some exceptions, IME physicians can share medical
information with parties other than the patient only if au-
thorized by the patient. Of course, in the IME context, the
physician is expected to share certain medical information
and findings with the hiring third party. Despite this ex-
pectation, the cautious IME physician should discuss this
arrangement with the patient to ensure a common under-
standing of the intended flow of medical information. In-
terestingly, HIPAA provides that physicians who perform
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medical services, such as IMEs, for the purpose of provid-
ing information to third parties may require, before per-
forming the services, that patients authorize the disclosure
of medical information and findings to the hiring third

party (11).

IMPLICATIONS AND RECOMMENDATIONS FOR |ME
PHYSICIANS

Overall, patients generally can successfully sue IME
physicians for negligently causing physical injury during
the examination, failing to take reasonable steps to disclose
significant medical findings to the patient, and disclosing con-
fidendial medical information to third parties without autho-
rization, but they cannot successfully sue for inaccurate or
missed diagnoses (although this, too, may be changing). What
does this mean for the IME physician? Following is a sum-
mary of key implications and recommendations for limit-
ing IME liability.

1. Physicians presented with IME engagements should
make informed employment decisions. To that end, phy-
sicians must recognize that by conducting an IME, they
enter into a physician—patient relationship in the eyes of
the law, and thereby assume certain legal duties to the
patient. Physicians must also understand the scope of the
legal duties and liabilities they take on by virtue of the IME
(which in some states may include a duty to diagnose), and
act accordingly.

2. As with most medical malpractice litigation, the
IME physician’s best defense is clear communication and
thorough documentation. Physicians should explicitly in-
form patients that they are acting on behalf of a third party
and that the IME does not replace regular medical check-
ups and care. This discussion will eliminate confusion
about the purpose of the IME and safeguard against future
claims that the patient reasonably relied on the IME phy-
sician for general medical care.

3. To preempt breach of confidentiality claims, physi-
cians should tell patients who, other than the patient, will
receive medical information or findings arising from the
IME, and obtain the patient’s written authorization for
such disclosures before conducting the IME, using an au-
thorization form compliant with both HIPAA and appli-
cable state confidentiality laws.

4. Physicians performing an IME should take reason-
able steps to disclose significant medical findings to the
patient and, when appropriate, recommend follow-up with
another physician. This is both the legal and ethical course
of action. Whether direct disclosure is warranted will de-
pend on the circumstances. Alternatively, the physician
might agree with the patient at the outset that results will
be reported to the hiring third party only, who in turn will
take responsibility for sharing any significant findings with
the patient. Again, any such agreement should be thor-
oughly documented. Physicians should understand, how-
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ever, that even documented agreements may not shield
them completely from future malpractice claims.

5. Finally, IME physicians must be aware that by pro-
viding affirmative medical treatment or advice, they may
expand the scope of their legal duties to the patient, and
hence their potential liability.

CONCLUSION

Independent medical examinations serve valuable in-
dividual and social goals, but participating physicians must
appreciate the legal exposure they create. Given the realities
of our medical malpractice system, physicians’ employ-
ment decisions, like patients’ treatment decisions, should
be adequately informed. While this article summarizes cur-
rent controlling law, the contours of IME physician liabil-
ity are constantly shifting. Therefore, physicians who con-
duct IMEs should stay abreast of evolving legal standards,
through the assistance of either local and state medical
boards or malpractice defense lawyers. In this climate, the
prudent physician recognizes that continuing legal educa-
tion is not for lawyers alone.
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