
Roughly half of all leading franchisors’ franchise agree-
ments require arbitration of disputes.1 One of the pri-
mary reasons that franchisors choose arbitration is the

perception that arbitration awards are typically more rational
than jury verdicts, and less likely to produce grossly exces-
sive recoveries for franchisees. Arbitration has also been
viewed as an effective risk management tool because of its
utility as a “class action shield.”2 The overwhelming majority
of federal appellate courts addressing the issue held that arbi-
trators lacked the authority to allow class 
arbitrations unless an arbitration clause specifically contem-
plated that result. As one commentator observed in a 1997
Franchise Law Journal article, “[s]ince many (and perhaps
most) of the putative class members” may never pursue indi-
vidual claims in separate arbitrations, “and because arbitrators
typically do not issue runaway awards, strict enforcement of
an arbitration clause [forbidding class action arbitrations]
should enable the franchisor to dramatically reduce its aggre-
gate exposure.”3 Accordingly, during the past decade, arbitra-
tion clauses have repeatedly enabled franchisors to “break up”
attempts by franchisees to assert class or consolidated claims.4

For these reasons, franchisors with arbitration clauses
must understand the significance of the recent decision of a
sharply divided U.S. Supreme Court in Green Tree Financial
Corp. v. Bazzle,5 which held that when an arbitration clause
is silent on class treatment, whether to certify a class is for
arbitrators, not a court, to decide. For franchisors with arbitra-
tion clauses expresslyforbidding class or consolidated arbi-
trations, the U.S. Supreme Court’s decision will likely have
little impact on the franchisor’s ability to insist that disputes
be resolved in individual cases. However, for franchisors
whose agreements are silent on class treatment, Green Tree
creates a potentially grave problem.

This article first reviews the state of the law before Green
Tree to help explain how substantially the U.S. Supreme 
Court has now changed the law. It then offers some practical
suggestions on how, after Green Tree, franchisors can 
persuade arbitrators to reject class arbitrations.

The Law Before Green Tree
The U.S. Supreme Court has repeatedly observed that the
primary purpose of the Federal Arbitration Act (FAA) is to
enforce arbitration agreements in accordance with their
terms.6 Section 2 of the FAA provides:

A written provision in any maritime transaction or a contract 
evidencing a transaction involving [interstate]7 commerce to settle
by arbitration a controversy thereafter arising out of such contract

or transaction, or the refusal to perform the whole or any part there-
of, or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract, transaction, or refusal,
shall be valid, irrevocable, and enforceable, save upon such grounds
as exist at law or in equity for the revocation of any contract.8

Before Green Tree, whether, under the FAA, a class or
consolidated arbitration was available appeared to be an
issue for a court, not an arbitrator, to decide. In addition, the 
clear weight of federal authority held that absent an 
express agreement of the parties, there could be no class or 
consolidated arbitrations.9

The U.S. Court of Appeals for the Seventh Circuit’s 1995
decision in Champ v. Siegel Trading Co., Inc.,10 illustrates
how federal appellate courts approached class arbitrations.
There, an investor sued a brokerage firm in federal court,
alleging violations of RICO and other federal and state
statutes. The defendants moved to compel arbitration 
pursuant to section 4 of the FAA, and the district court grant-
ed the motion. The plaintiff then filed a motion requesting
that the court certify her as a class representative in the arbi-
tration. The district court ultimately denied the request, 
concluding that because the arbitration clause did not specifi-
cally authorize class treatment, it lacked the authority to
grant the requested relief. Thereafter, other members of the
putative class moved to intervene, contending that the district
court should have certified the matter as a class action. The
district court denied this request, and the investors appealed.

The central question on appeal was whether the district
court had the authority to certify a class where the arbitration
clause was silent on the issue. The Seventh Circuit emphati-
cally answered “no,” reasoning:

[S]everal other circuits have addressed whether a district court has
the authority to apply Fed. R. Civ. P. 42(a) and order consolidated
arbitration where the parties’ arbitration agreement is silent on the
matter. The Second, Fifth, Sixth, Eighth, Ninth and Eleventh Cir-
cuits have held that absent an express provision in the parties[’]
arbitration agreement, the duty to rigorously enforce arbitration
agreements “in accordance with the terms thereof” as set forth in
section 4 of the FAA bars district courts from applying Rule 42(a)
to require consolidated arbitration, even where consolidation
would promote the expeditious resolution of related claims.

We have a similar situation here. The parties’ arbitration 
agreement makes no mention of class arbitration. For a federal
court to read such a term into the parties’ agreement would 
“disrupt[] the negotiated risk/benefit allocation and direct[] [the par-
ties] to proceed with a different sort of arbitration.” We find no
meaningful basis to distinguish between the failure to provide for
consolidated arbitration and class arbitration. We thus adopt the
rationale of several other circuits and hold that section 4 of 
the FAA forbids federal judges from ordering class arbitration
where the parties’ agreement is silent on the matter.11
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The Seventh Circuit recognized that its holding could
result in inefficiency and perhaps even unfairness by denying
the investors the right to pursue a class arbitration. The court
emphasized, however, “that we must rigorously enforce the
parties’ agreements as they wrote it, ‘even if the result is
‘piece-meal’ litigation.’ ”12

Champ and several other federal appellate decisions
enabled franchisors with arbitration agreements to use the
FAA to defeat class actions. For example, during the 1990s,
a Subway franchisor stopped several putative class actions at
an early stage by obtaining orders pursuant to section 4 of
the FAA, compelling the class representatives to arbitrate
their claims with the franchisor in individual proceedings.13

As a practical matter, as long as there was complete diversity
of citizenship between the parties and the amount in contro-
versy exceeded $75,000, all a franchisor needed to do to
avoid class or consolidated treatment of franchisee claims
was to invoke section 4 of the FAA, and then seek a stay (or
an injunction) of the pending class action.

U.S. Supreme Court’s Decision in Green Tree
The U.S. Supreme Court’s decision in Green Tree arose out of
a dispute between a financing company and four consumers.
According to the consumers, Green Tree Financial Corp. failed
to follow certain loan disclosure procedures required under
South Carolina law when it entered into a home improvement
loan and related security agreements arising out of the sale of a
mobile home.14 The arbitration clause in Green Tree’s contracts
was substantially identical and provided:

ARBITRATION—All disputes, claims, or controversies 
arising from or relating to this contract or the relationships which
result from this contract . . . shall be resolved by binding arbitration
by one arbitrator selected by us with consent of you. This arbitration
contract is made pursuant to a transaction in interstate commerce,
and shall be governed by the Federal Arbitration Act at 9 U.S.C. sec-
tion 1. . . . THE PARTIES VOLUNTARILY WAIVE ANY RIGHT
THEY HAVE TO A JURY TRIAL, EITHER PURSUANT TO
ARBITRATION UNDER THIS CLAUSE OR PURSUANT TO
COURT ACTION BY US (AS PROVIDED HEREIN). . . . The par-
ties agree and understand that the arbitrator shall have all powers
provided by the law and the contract. These powers shall include all
legal and equitable remedies, including, but not limited to, money
damages, declaratory relief, and injunctive relief.15

The four consumers, in two separate South Carolina state
court lawsuits, sought class certification of their claims
against Green Tree.16 In the first action (against Bazzle), the
court certified a class and entered an order compelling 
arbitration (at Green Tree’s request) on the same day.17

Following the trial court’s directive, the arbitrator adminis-
tered the proceeding as a class arbitration and awarded
almost $11 million in statutory damages plus attorneys’ fees,
and the trial court confirmed the award.18 The trial court later
compelled the second group of consumers, named Lackey
and Buggs, to arbitrate and the parties arbitrated the dispute
before the same arbitrator who had heard the first action.19

For reasons not apparent from the opinion, the arbitrator, not
the court, certified the Lackey/Buggs class and administered
that proceeding as a class arbitration as well.20 Green Tree did
not fare much better in the second case, with the arbitrator

awarding the Lackey/Buggs claimants over $9 million in
statutory damages plus attorneys’ fees.21 The trial court again
confirmed the award.22

Green Tree appealed both arbitration awards, claiming
among other things that permitting the class arbitrations 
was improper.23 The South Carolina Supreme Court assumed
jurisdiction, consolidated the appeals, and eventually held
“that the contracts were silent in respect to class arbitration,
that they consequently authorized class arbitration, and that
arbitration had properly taken that form.”24 The U.S.
Supreme Court “granted certiorari to consider whether that
holding [was] consistent with the Federal Arbitration Act.”25

The plurality opinion, written by Justice Breyer and
joined by Justices Scalia, Souter, and Ginsburg, initially
observed that if the arbitration clause expressly forbade class
arbitration, then the South Carolina court’s holding would
have been “flawed on its own terms.”26 However, the Court
held that, on the face of the clause, it was not “completely
obvious” whether class treatment was available. Rather than
wrestle with that question, the plurality concluded that this
issue was for an arbitrator, not the South Carolina trial court,
to decide. According to the U.S. Supreme Court, because the
parties’ arbitration agreement provided for arbitration of “all
disputes, claims, or controversies arising from or relating to
[the] contract or the relationships which result from [the]
contract or the relationships which result from this contract,”
the clause required the arbitrator, not the court, to interpret the
contract and determine whether it permitted class arbitrations.27

Finding that there was “at least a strong likelihood” that the
arbitrator’s decision to conduct both proceedings as class arbi-
trations “reflected a court’s interpretation of the contracts”
rather than the arbitrator’s own, the U.S. Supreme Court 
vacated and remanded the cases so that the arbitrator could
independently interpret the parties’ arbitration agreement and
enforce those agreements on their terms.28

Justice Breyer’s opinion did not even mention any of the
earlier federal appellate decisions holding that the FAA 
prohibits class arbitrations where the parties’ arbitration
agreement is silent on the issue. It also did not address
whether, as a matter of contract interpretation, an arbitrator
should certify a class where there is no apparent authority in
the parties’ arbitration agreement or the governing arbitration
rules that permits class treatment. Instead, the plurality sim-
ply opined that an arbitrator rather than a trial court should
resolve these issues.

The Court’s view of the proper outcome was badly splin-
tered. Justice Stevens concurred in the judgment and dissent-
ed in part, opining that while “[a]rguably the interpretation of
the parties’ agreement should have been made in the first
instance by the arbitrator, rather than the court,” the trial
court had correctly interpreted state law and there was there-
fore “no need to remand the case to correct that possible
error.”29 Accordingly, Justice Stevens thought that the Court
should have affirmed the South Carolina rulings. He
nonetheless concurred in the judgment reversing the South
Carolina decisions, explaining: “Were I to adhere to my pre-
ferred disposition of the case, however, there would be no
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controlling judgment of the Court. In order to avoid that out-
come, and because Justice Breyer’s opinion expresses a view
of the case close to my own, I concur in the judgment.”30

Justices Rehnquist, O’Connor, and Kennedy dissented, con-
cluding that the South Carolina Supreme Court misread the
contract and that the U.S. Supreme Court should have denied
class certification.31 These Justices strongly disagreed with the
plurality’s view that class certification was a matter for the arbi-
trator rather than the court to decide. They also concluded that
there was no basis, as a matter of contract interpretation, to read
into the arbitration clause a right to class treatment:

Here, the parties saw fit to agree that any disputes arising out 
of the contracts “shall be resolved by binding arbitration by one arbi-
trator selected by us with consent of you.” Each contract expressly
defines “us” as petitioner, and “you” as the respondent or respon-
dents named in that specific contract. . . . The contract also specifies
that it governs all “disputes . . . arising from . . . this contract or the
relationships which result from this contract”. These provisions,
which the plurality simply ignores . . . make quite clear that petition-
er must select, and each buyer must agree to, a particular arbitrator
for disputes between petitioner and that specific buyer.32

In a separate dissent, Justice Thomas reiterated his long-
standing opposition to the application of the FAA to state
court proceedings, expressing his opinion that the South 
Carolina judgment should be left undisturbed.33

Franchisor Responses to Green Tree

Drafting Tips
In light of Green Tree, a franchisor seeking to avoid consoli-
dated or class claims should obviously draft its arbitration
agreements expressly to preclude such claims. As one of the
authors of this article has previously noted, a clause that 
provides that “neither party shall pursue class claims and/or
consolidate the arbitration with any other proceedings to
which the franchisor is a party” should be sufficient.34 How-
ever, as a result of recent decisions arising out of consumer
disputes,35 a franchisor electing to exclude class claims faces
some (and perhaps a growing) risk that a court would hold
that the clause is unconscionable.

The franchisor has several persuasive arguments why it is
not unconscionable to preclude class arbitrations. First, unlike
the consumer cases, in which arbitration clauses are often
buried in fine print with little opportunity to review their
terms, under federal law franchisees must receive a uniform
franchise offering circular at least ten business days before the
sale of the franchise. The offering circular contains a detailed
written explanation of the dispute resolution provisions of the
franchise agreement as well as a copy of the franchise agree-
ment itself. Thus, as the Second and Seventh Circuits have
observed, the circumstances under which a franchisee, unlike
a consumer, agrees to arbitrate undercut the notion that the
franchisees’ waiver of this remedy is, in any sense, procedu-
rally unconscionable.36

Second, the nature of franchise disputes also militates
against a finding that a bar on class claims makes an arbitra-
tion clause unconscionable. Unlike consumer disputes, in
which the amount in controversy is often less than $1,000
per case, the amount in controversy in a franchise dispute is

typically much larger. Accordingly, in most instances a fran-
chisee would be hard pressed to argue that a class action is
the only practical vehicle through which he or she can pursue
claims against the franchisor.

Finally, despite the notoriety of some recent antiarbitra-
tion rulings from the Ninth Circuit and certain state courts,
most federal courts remain willing to follow the Supreme
Court’s directive that, as a matter of federal law, arbitration
clauses are to be enforced in accordance with their terms. For
these reasons, unless a franchisor is likely to be in a forum
hostile to arbitration, the benefits gained by expressly 
prohibiting class actions are likely to justify the risk that the
prohibition would cause a reviewing court to invalidate the
arbitration clause.

Arguments to Advance to Arbitrators
According to a 2002 article in this Journal, as of 1999, only 
53 percent of the franchise agreement arbitration clauses
among the country’s seventy-five largest franchise systems
expressly precluded class claims.37 Most of the remaining
clauses were silent on the issue.38 Since the survey did not
review franchise agreement clauses in contracts executed
before 1999, it probably understates the percentage of 
franchise contracts that do not expressly preclude class actions.
Accordingly, for many franchisors that rely on arbitration to
avoid class claims, Green Tree poses a significant potential risk.

For that reason, the next battleground over the class action
issue is the arbitration tribunals themselves. Currently, the
rules of the American Arbitration Association (AAA) and
JAMS do not contemplate either class or consolidated arbi-
trations.39 According to the AAA’s website, the AAA “take[s]
no position on the availability of class arbitrations” as this
article goes to print, but anticipates publishing supplementary
rules on the question in October 2003. In the interim, the
AAA has deferred requests for class certification to individ-
ual arbitrators, to be resolved on a case-by-case basis. To
date, JAMS has not published any position statement on
whether it will permit class arbitrations.

Despite the new responsibility that the U.S. Supreme
Court has placed in the hands of arbitrators, franchisors can
still advance a series of compelling reasons why it would be
inappropriate for an arbitrator to certify a class where the
arbitration clause is silent on the issue. Those reasons follow.

As three Justices on the U.S. Supreme Court and most fed-
eral appellate courts have already concluded, as a matter of
contract interpretation there is no basis to read into an arbitra-
tion clause the possibility of class claims, especially where the
rules of the tribunal do not provide for class actions. Given the
state of the law before Green Tree, any other outcome would
“disrupt[] the negotiated risk/benefit allocation and direct[]
[the parties] to proceed with a different sort of arbitration.”40

Given the absence of any class certification standards under
the leading commercial arbitration rules, there is no basis on
which an arbitrator can determine whether a particular dispute
is appropriate for class certification or that the claimants are
appropriate class representatives.41 Absent a clearly articulated
set of rules to govern these threshold determinations, the arbi-
trator should simply decline to consider class treatment.
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The absence of any established procedures makes it likely
that the interests of the putative class will not be adequately 
represented or, in the alternative, that an award would not be
binding on the class. For example, how would an arbitrator
go about deciding when and how members of the putative
class are notified of the various stages of the action? How
would membership in the class be determined? Is the fran-
chisee’s choice of counsel appropriate to represent the inter-
est of other franchisees in the system? Would each member
of the putative class be required to pay a separate filing fee in
order to proceed in the arbitration? Would a party’s failure to
“opt out” of a class action preclude it from arbitrating similar
claims against the franchisor? The governing rules of most
arbitration tribunals offer no guidance whatsoever to arbitra-
tors or courts on how to resolve any of these critical issues.

Because of the limited discovery afforded in arbitration, 
neither the arbitrator nor the party opposing certification will
be able to develop an adequate evidentiary record in advance
of the arbitration hearings to determine whether the case
should be certified as a class. Moreover, the absence of any
meaningful appellate review of arbitration awards would
make an arbitrator’s error on the certification question virtu-
ally impossible to rectify.

Unlike the Federal Rules of Civil Procedure, which 
provide that a class action may not be dismissed or settled
without court approval, under the AAA, for example, an
arbitrator is not permitted to participate in (let alone approve)
a proposed settlement between the parties.42 Thus, in the
event that the arbitrator certifies a class, there are absolutely
no procedural safeguards for the arbitrator or any other third
party to ensure that a later settlement is either fair to, or bind-
ing upon, members of the putative class.

Finally, as the Fourth Circuit’s decision in Broussard v.
Meineke Discount Mufflers43 illustrates, class certification is
rarely appropriate in franchise cases. Unlike certain con-
sumer cases, franchise disputes usually involve case-by-case
determinations on both liability and damages.

As the foregoing illustrates, there are many fundamental 
reasons why arbitrators should not rush to certify a dispute as
a class action. Even if arbitrators perceive themselves as
champions of the “little guy,” any effort to create, out of
whole cloth, a new set of rules that would be fair to the par-
ties and the putative class members would be a daunting
task, and runs the risk of jeopardizing the fundamental fair-
ness, and preclusive effect, of the proceedings.

Conclusion
It is obviously too early to predict the extent to which Green
Tree may undermine franchisor efforts to manage class
action risks through franchise agreement arbitration clauses.
With respect to future contracts, all a franchisor need do to
avoid the problem is draft arbitration clauses that expressly
preclude class actions. With respect to older contracts that
are silent on the issue, the franchisor still can advance a vari-
ety of commonsense reasons why an arbitrator should be
extremely reluctant to certify an arbitration for class treat-
ment. But only time will tell how arbitrators and leading

ADR providers will respond to the new responsibilitythat the
U.S. Supreme Court has laid at their doorstep.
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