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So You Think You Te Safe Under the Antitrust Laws? A Word of
Advice to Those Who Would Ignore the States

Robert M. Langer, Suzanne E. Wachsstock & Erika L. Amarante

ntitrust practitioners generally consider themselves well-versed in key
Aantitrust principles, cases, and developments. They freely allude to
“Colgate’”’and ““GTE Sylvania- meaning something other than toothpaste and
televisions— in their everyday conversation. To remain at the top of their trade,
they make an effort to stay current on the evolution of antitrust doctrines
emanating from the U.S. Supreme Court and the application and development
of those doctrines by the lower federal courts. But, all too often, they analyze
legal issues presented to them exclusively from this vantage point, believing
they have done their homework and fully educated and advised their clients.

Such practitioners are in for an abrupt awakening if they have not looked at
state antitrust law recently. While federal law continues to be the primary source
of general antitrust principles and is likely to serve as persuasive authority to
many courts deciding state law antitrust claims, there are a number of real,
substantive differences between state and federal antitrust law that can have
serious consequences for the practitioner and, more immediately, his or her
clients. And, perhaps more importantly, the states have retained for themselves
a vital role in the policing of allegedly anticompetitive activity affecting
consumers within their borders."
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By 1890, the year the Sherman Act was passed, at least twenty-six states had
already enacted some form of competition law. Today, virtually every state has
its own “mini Sherman Act,”” “mini FTC Act,” or unfair trade practices statute
(or some combination of the three). A number of states also have local
counterparts to Sections 3 and 7 of the Clayton Act, as well as the Robinson-
Patman Act. Yet, while many of these laws closely parallel the federal statutes,
and often expressly state an intent to harmonize state law with federal antitrust
jurisprudence, states have not hesitated to deviate substantially from the federal
practice when they see fit. Nor have the states, both independently and
collectively, hesitated to openly challenge developments in the federal law. In
so doing, they have used methods ranging from filing amicus curiae briefs
opposing such judicial evolution before it occurs (i.e., in Khan?) to proposing
model federal legislation that would overturn U.S. Supreme Court decisions
after the fact (i.e., the National Association of Attorneys Generals (**“NAAG”’)
recommendation to essentially overrule Monsanto®). The states, primarily
through their attorneys general, have become ever more aggressive in their
enforcement of state antitrust laws, particularly in cracking down on perceived
abuses in vertical distribution arrangements,” just as the federal authorities have
de-emphasized their focus in this area. All this has occurred notwithstanding
increased procedural convergence between state and federal antitrust practice
and intensified coordination between state and federal antitrust authorities.

This article does not intend to offer acomprehensive analysis of the material
differences between state and federal antitrust law, or the procedural interrela-
tionships between state and federal enforcement bodies.® Instead, it aims to
focus on a limited number of substantive issues in which differences between
federal and state jurisprudence have been, or threaten to be, especially
meaningful. These issues are the indirect purchaser doctrine, intracorporate
conspiracies, maximum resale price maintenance, and tying. Specifically, in
these four areas, states have declined— or suggest that they may decline— to
adopt evolutionary changes in the federal law, even where their own statutory
principles promote harmony with federal antitrust principles.’

But it should be emphasized again that these are only a selection of the
relevant differences, and are intended merely to impress upon readers the
importance of being as ““up’ on developments in state antitrust principles as
those in the federal law. The lesson we hope to impart is that, even where the
U.S. Supreme Court has spoken, the principles of sovereignty and federalism
permit states to reject its conclusions and reach a different result, a result that

[73]



ANTITRUST REPORT

can have serious consequences for the unwary. Put most simply, the states can,
and do, speak loudly with a voice of their own, which can be ignored only at
one’ peril.

EXPRESS REJECTIONS OF FEDERAL ANTITRUST LAW

In the first two areas discussed in this article— the indirect purchaser rule
and the intraenterprise conspiracy doctrine— certain states have explicitly
considered and rejected significant recent developments in federal antitrust
jurisprudence. These states, either by statute or judicial decision, simply
declined to adopt key holdings of the U.S. Supreme Court, choosing instead to
follow their own prior precedent as the relevant backdrop for issues arising
under state law. An examination of the states”approaches to these evolving
federal principles reinforces the notion that state law simply cannot be
disregarded.

The indirect purchaser doctrine: Express and implied Illinois
Brick repealers

Perhaps the most important recent development in the state/federal
antitrust law interface is the express willingness of so many states to reject
outright the principles articulated by the U.S. Supreme Court in Illinois Brick Co.
v. lllinois.? In lllinois Brick, the Court created a prudential rule that, with limited
exceptions, only direct purchasers of a product can state a claim for alleged
violations of the federal antitrust law; indirect purchasers do not have standing
to assert private antitrust causes of action in federal courts. Among other things,
the Court reasoned that permitting indirect as well as direct purchasers to sue
for the same illegal overcharge would expose defendants to a risk of multiple
liability, and that the antitrust laws would be more effectively enforced by direct
purchasers, who have the greatest incentive to bring suit.’

This decision has obvious and important implications for entities assessing
the antitrust risks of their actions and defending antitrust claims, in that it
substantially limits the pool of potential plaintiffs who may have viable claims
against them. But parties who draw too much comfort from lIllinois Brick do so
at their own risk. Although federal courts routinely and vigorously apply the
doctrine to dismiss indirect purchaser claims under the federal antitrust laws,
alarge number of states permit recovery by such remote purchasers under their
own competition laws.
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States”rejections of the indirect purchaser doctrine can take a number of
different forms. The legislatures of at least seventeen states and the District of
Columbia have passed “Illinois Brick repealers,” which expressly permit indirect
purchasers to state a private cause

of action for damages based upon
violations of the state® antitrust  The legislatures of at least seventeen states
law.™ In Californiav. ARC America  and the District of Columbia have passed
Corp.,'* the Supreme Court held  “Illinois Brick repealers,”” which expressly
that nothing in the Sherman Act  permit indirect purchasers to state a private
or in lllinois Brick preempts the  cause of action for damages based upon

enforcement of state statutes al-  viplations of the state 3 antitrust law.
lowing indirect purchaser suits,

even if this results in multiple

recoveries (i.e., direct purchasers could recover treble damages under federal
antitrust law while indirect purchasers could recover treble damages attributable
to the same conduct under state antitrust law). ARC America, thus, confirmed the
statesauthority to adopt different rules than the federal authorities for antitrust
enforcement, and to impose additional monetary penalties for violations of state
laws.*

In addition to amending the state antitrust statutes to permit actions by and
on behalf of indirect purchasers, many states permit indirect purchasers to
recover under state consumer protection laws or unfair trade practices acts,
instead of or in addition to recovery by indirect purchasers under the state’s
antitrust act.”® Relatedly, the District Court for the District of Columbia recently
held that states whose antitrust statutes are interpreted in light of Section 5 of
the Federal Trade Commission Act (i.e., “little FTC Acts”) may maintain actions
for disgorgement on behalf of indirect purchasers.*

Even among states that have not enacted Illinois Brick repealers in any form,
some state courts have ruled that Illinois Brick simply does not apply under the
state 3 competition statutes.’ lowa is one very recent example of such judicial
activism. In Comes v. Microsoft Corp.,*® the lowa Supreme Court rejected
Microsofts claim that the lowa Competition Law must be harmonized with the
federal law under Illinois Brick. In considering this issue, the Court noted that the
lowa Competition Law, enacted only a year before the U.S. Supreme Court’s
decision in Illinois Brick, authorizes any person who is “injured” by
anticompetitive conduct to maintain a suit in state court for damages.'’ Citing
this language, which is strikingly similar to the analogous clause in the Clayton
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Act, the Court held: ““given the clear, broad language of the state antitrust law

the lowa Competition Law creates a cause of action for all consumers,
regardless of one s technical status as a direct or indirect purchaser.””®

Notably, the Court rejected Microsofts argument that the harmonization
language in lowas Competition Law, lowa Code § 553.2, which provides that
the statute should be construed to complement and harmonize parallel federal
laws so as to “achieve uniform application of the state and federal laws
prohibiting restraints of economic activity and monopolistic practices,”’ required
the opposite finding.” To the contrary, the Court concluded:

(1) nothing in the statutes harmonization language implied that federal
antitrust law preempts state law;

(2) Minois Brick interpreted only federal, not state law; and

(3) there is nothing inconsistent about allowing indirect purchasers to sue
under state, but not federal, law.

Inthe Court s view, only allowing the “real victims— those who purchase goods
and pay the overcharge™— to recover damages satisfies the underlying purpose
of the lowa statute, which is to protect all injured purchasers.?

Another lesson from the lowa Supreme Courts Comes decision may be
gleaned from its conclusion that “[b]ecause lowa took its clues from federal law
in creating [its] state antitrust statute, the federal law in place before Illinois Brick
is instructive.” In other words, the Court was comfortable concluding thateven
though the lowa statute seeks harmony with the federal antitrust law, it is only
the federal law that was in place as of the date the lowa legislature enacted its
antitrust statute, including its harmonization language, that is relevant in
construing the legislature 3 intentin applying the state s law. By contrast, federal
law as it has continued to evolve since the state statute s adoption is irrelevant
to the state s construction of its own antitrust principles.?

One of the two dissenting judges in Comes aptly criticized this outcome as
inconsistent with the notion of a statutory harmonization clause:

There is .. nothing in section 553.2 [of the lowa Competition Law] to even hint
that our legislature only wanted our competition law to be uniform with the
applied laws of the federal government as they existed at the time section 553.2
was enacted. In fact, such an approach would be contrary to the clear intent of
our legislature to maintain uniformity between state and federal law. The rule
of construction established by section 553.2 is unrelated to the doctrine of
legislative acquiescence of existing legal principles. Itis, plain and simple, arule
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of construction. We are obligated to use it, which leads only to one result. The
majority has failed to reach this result, and, by doing so, has engaged in
lawmaking in violation of the separation of powers doctrine.?®

The lowa Supreme Court, however, was not alone in feeling free to pick and
choose among the federal antitrust principles that would be applied under the
state’s Sherman Act analogue. Just two months prior to the lowa Supreme
Court s decision in Comes, the Court of Appeals of Arizona rejected Illinois Brick
and concluded that indirect purchasers have standing to state a claim under the
Arizona Antitrust Act.* The Court emphasized that the federal harmonization
provisioninthe Arizona statute was ““permissive,””’and, therefore, the Court was
not bound to follow federal law:

We acknowledge that Arizona appellate courts have typically followed
federal case law in antitrust matters. [citing cases] ... Notwithstanding, we find
it significant that our legislature provided in § 44-1412 that Arizona courts
“may’” use federal court interpretations as a guide in construing our own
antitrust laws. The legislature 3 use of the word ““may’” suggests that the statute
is permissive, not mandatory. ... We also note that the legislature directed that
federal cases may be used as a ““guide” rather than adopting an imperative
requiring that Arizona follow such interpretations.?®

With that justification, it then went on to hold that, despite the permissive
federal guidance provision in the Arizona statute, the U.S. Supreme Court’
decisionin Illinois Brick simply was not the policy reflected in Arizona s antitrust
statute.?® Notably, the Court of Appeals of Arizona also took guidance from the
pre-lllinois Brick federal precedents that existed at the time the Arizona
legislature passed the state statute. The Court noted that, in In re W. Liquid
Asphalt Cases,”” the Ninth Circuit had permitted indirect purchasers to recover
for overcharges that resulted from an alleged conspiracy to fix prices, and that,
when the Arizona legislature adopted its antitrust statute in 1974, it presumably
knew about the Ninth Circuits holding.?® Thus, the Court concluded that,
because the legislature did not specifically limit standing to direct purchasers in
its 1974 antitrust legislation in order to counteract the precedent existing at that
time, it must have intended for indirect purchasers to have standing to sue
under the state antitrust act.”

Similarly, the Court of Appeals of North Carolina rejected the application of
[llinois Brick to its state antitrust law in Hyde v. Abbott Laboratories.* The Court
also found dispositive the fact that, during the years preceding Illinois Brick, a
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number of federal courts permitted indirect purchaser cases to proceed,
suggesting that Illinois Brick was enough of a shift in policy that the North
Carolina legislature could not be assumed to have anticipated such a shift, or to
have intended to adopt it.*! The Court reached this conclusion despite its
recognition that “[flederal case law interpretations of the federal antitrust laws
are persuasive authority in construing our own antitrust statutes,”® because,
like the courts of lowa and Arizona, it determined that “the relevant federal
precedent” was that which existed in 1969, when the North Carolina antitrust
statute was last amended.

Thus, rather than requiring the state legislatures to affirmatively opt out of
key evolutionary developments in U.S. Supreme Court jurisprudence (i.e., by
adopting express legislative “repealers™), these holdings suggest that states are
not so bound unless the state legislatures, by amending the state 3 competition
laws, affirmatively adopt those developments. Otherwise, the states are free to
pick and choose among evolving federal antitrust principles, particularly where
a state court views those developments as contrary to existing state decisions,
or clearly wrong as a matter of principle or policy. The inherent unpredictability
of this approach makes our jobs as advisors and practitioners all the more
challenging.

Intraenterprise conspiracy: Louisiana, the anti-Copperweld state

A similar development has emerged in the area of intraenterprise conspira-
cies. Asantitrust lawyers are well aware, in Copperweld Corp. v. Independence Tube
Corp.,® the U.S. Supreme Court reversed its earlier decisions in United States v.
Yellow Cab* and Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc.* to repudiate
the “intra-enterprise conspiracy doctrine”” — the notion that a ““vertically
integrated enterprise” could comprise the plurality of actors needed for a
violation of Section 1 of the Sherman Act. The Court concluded that a parent
company could not be deemed to collude with its 100 percent-owned subsidiar-
ies. As the Court reasoned: ““a parent and its wholly-owned subsidiary have a
complete unity of interest. Their objectives are common, not disparate; their
general corporate actions are guided or determined not by two separate
corporate consciousnesses, but one.”®® Coordinated activity between such related
entities is not a “‘sudden joining of economic resources that had previously
served separate interests, and [therefore], there is no justification for § 1
scrutiny.”37 Moreover, the Court concluded that this was true even where the
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parent allowed the subsidiary to act independently, given the parent ability to
exercise full control and rein in the subsidiary at any time.®

This decision had obvious and far-reaching implications for corporations
structuring their intracorporate relationships. Indeed, while the U.S. Supreme
Court limited its holding to the parent/subsidiary scenario, lower federal courts
have extended the ruling to limit the availability of antitrust causes of action in
derivative situations— particularly, agreements among wholly-owned “sister
companies,”39 as well as, in some cases, partially-held subsidiaries,* franchise
systems,*! and other collective entities.*

But the relatively clear principles emerging from the federal courts should
not encourage complacency among counselors and their clients attempting to
assess the risks of interaction among related corporate entities. That is because
at least one state has expressly rejected Copperweld, and a number of other states
have yet to decide how, if at all, the decision would be applied within their
borders.

In Louisiana Power and Light Co. v. United Gas Pipe Line Co.,” Louisiana’%
highest court recognized that the Louisiana antitrust law includes provisions
that are virtually identical to the

analogous provisions of the fed-
eral antitrust statutes (primarily
Sections 1 and 2 of the Sherman

In Louisiana Power, Louisiana’ highest
court chose to reject outright the federal law
Act). The Court further acknowl- Wlth respect to mtrgcorporate conspiracies as
edged that ““our state statutes have it had evolved, and instead to continue to

been fashioned on federal antitrust apply preexisting federal principles as they
legislation,™ and that becausethe ~ Nad been adopted in prior state precedents.

state statute was designed to be a
“‘counterpart to § 1 of the Sherman
Antitrust Act, the U.S. Supreme Court? interpretation of the Sherman Act
should be a persuasive influence on the interpretation of our own state
enactment.”™

Despite these acknowledged— and intended— parallels between the state and
federal antitrust laws, the Supreme Court of Louisiana chose to reject outright
the federal law with respect to intracorporate conspiracies as it had evolved, and
instead to continue to apply preexisting federal principles as they had been
adopted in prior state precedents.*® It did so based upon its conclusion that “the
federal analysis is not controlling ... in this case where the relevant ruling of the
federal high court is a departure from their own well-established rule, and from
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a prevailing decision of this Court.”" In other words, the Court was simply
unconvinced by the reasoning of the U.S. Supreme Court. Therefore, instead of
following Copperweld, it reaffirmed its own analysis in a decision issued in 1931,
Tooke & Reynolds v. Bastrop Ice Co., Inc.”*— sixteen years before the U.S. Supreme
Courtfirst considered the intraenterprise conspiracy doctrine in Yellow Cab (and
fifty-three years before Copperweld overruled that decision):

[W]e conclude that ... Louisiana prohibition against contracts, combinations
and conspiracies in restraint of trade, does not except from its provisions
unreasonable restraints of trade committed by a parent corporation and its
partially or wholly owned subsidiary corporation. In so holding, we affirm this
Courtsearlier decision in [Tooke], and so interpret [Louisiana s antitrust statute]
unpersuaded by the United States Supreme Courts recent interpretation of its
counterpart antitrust statute in Copperweld.*°

Apart from Louisiana, other states have considered or attempted limitations
on the application of Copperweld under state antitrust law. In February 2002, for
example, the California Senate passed a bill that would have amended that
states antitrust act, a.k.a. the Cartwright Act, to provide that a conspiracy in
restraint of trade in violation of the Cartwright Act can occur between two or
more persons “who are related to one another by common ownership.”*° After
some intensive lobbying by business and legal groups, the quoted language was
removed from the bill, which is yet to be acted upon by the California Assembly.
However, the fact that the bill progressed as far as it did, and actually passed in
the state Senate, serves as an alert to those antitrust practitioners who would
ignore state law.

Similarly, a Massachusetts Superior Court recently held that, although the
state s antitrust act conforms to Copperweld with respect to the existence of a
“‘conspiracy,” a parent-subsidiary relationship is not immune from liability for
an unlawful “contract’ in restraint of trade. In West Boylston Cinema Corp. v.
Paramount Pictures Corp.,” the Court was faced with the issue of whether, under
Section 4 of Chapter 93 of the Massachusetts General Laws (Massachusetts”
antitrust act), a controlling shareholder (National) of a parent corporation
(Viacom) could, as a matter of law, conspire with the parent* wholly-owned
subsidiary (Paramount). The Court found that Copperweld prohibited a finding
of conspiracy under these circumstances, but held that the controlling share-
holder (National) and the wholly-owned subsidiary (Paramount) could be liable
under the state antitrust law for entering into a contract that unreasonably
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restrains trade.® The Court reached this conclusion with no analysis as to why
Copperweld 3 reasoning applies only to a “conspiracy” between two related
entities and not to a “contract’” between the same two entities, given that, among
other things, the Sherman Act expressly equates ‘‘contracts” and
“‘conspiracies.”®®

As in the indirect purchaser context, the lesson to be drawn from this
discussion should be clear: Where a state believes that a federal court decision,
even from the U.S. Supreme Court, is a departure from its own prior
precedent— or plainly incorrect— it has the power to reject outright the
application of that decision to its own state law. The forewarning should be
evident, too: Where Louisiana has already gone, other states, among those that
have not yet considered the application of the Copperweld doctrine to their own
laws, may yet follow.>

CONCERNS FOR THE FUTURE?

So far we have concentrated on areas of antitrust law where states have in
recent years explicitly declined to adopt central developments in the federal law.
We now turn to two areas— resale price maintenance and tying— where this
express rejection has not yet occurred, but where prudence dictates careful
attention as state antitrust jurisprudence continues to mature and evolve.

Minimum resale price maintenance: Khan, or Khan-not

In 1997, the U.S. Supreme Court crossed a critical threshold in vertical
restraints jurisprudence when it concluded, contrary to historic federal and state
court practice, that maximum resale price maintenance is not per se illegal.
Overruling its earlier holding in Albrecht v. Herald Co.,> the Court in State Oil Co.
v. Khan® recognized that setting maximum prices was not one of the small
subset of restraints on trade that have such ““predictable and pernicious
anticompetitive effect[s], and such limited potential for procompetitive benefit,
that they are deemed unlawful per se.”®" While the Court expressly declined to
hold that vertical maximum price fixing was per se lawful, the decision provided
strong ammunition for defendants seeking to eliminate such claims at the
pretrial level. Adopting the analysis of Chief Judge Posner of the Seventh
Circuit, the Court held that suppliers have legitimate, procompetitive reasons
to bind their distributors to maximum price levels (among other things, to
prevent them from exploiting a position of market power in an exclusive
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territory), and that “‘condemnation of practices resulting in lower prices to
consumers is ‘especially costly” because tutting prices in order to increase
business often is the very essence of competition. ”*?

But this may not mean that our clients can freely set maximum prices, and
assume either that they will prevail if challenged or even that a rule of reason
analysis will apply.*® While no state has as yet expressly rejected the application
of Khan to the states competition laws, a number of factors suggest that the
states may not apply the Supreme Court% liberalization of resale price
maintenance law enthusiastically and across the board.

First, the states have openly challenged earlier federal decisions liberalizing
the vertical resale price maintenance doctrine. Shortly after the U.S. Supreme
Courts decision in Monsanto Co. v. Spray-Rite Service Corp.,®* which held that, in
the case of a dealer termination in alleged furtherance of a resale price
maintenance arrangement, the plaintiffs proof must tend to exclude the
possibility that the supplier acted independently, even where other dealers had
urged termination, the NAAG proposed model legislation that would essentially
overturn the holding.®* The proposed NAAG legislation would have created a
rebuttable presumption of an illegal agreement solely on the basis of proof that
the plaintiffs competitors complained to their mutual supplier about the
plaintiff 3 pricing practices, and that the supplier then either coerced plaintiff
regarding prices or terminated it (i.e., even without evidence of some kind of
agreement between the plaintiff and the complaining dealers). The states *desire
to overrule Monsanto, as evidenced in NAAG % proposed legislation, suggests
that a similar backlash may follow Khan, a decision that went one step further
than Monsanto in liberalizing the resale price maintenance doctrine.

Second, thirty-three state antitrust enforcement agencies had joined in an
amicus curiae brief urging the Court to reach the opposite result in Khan.®
Having taken a strong stand and lost, there is reason to believe that at least some
of these states may be more than willing, should the opportunity arise, to
perpetuate both their and the Supreme Court contradictory prior precedents,
just as lowa and Louisiana have done in the indirect purchaser and
intracorporate conspiracy contexts.

Third, and more particularly, individual states have given us reason to
suspect that, faced squarely with a maximum resale price maintenance claim,
they may well decline to follow Khan. California, for example, has historically
applied the per se rule to resale price maintenance, not differentiating between
maximum and minimum price caps. In Kolling v. Dow Jones & Co., Inc.,* the
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Court of Appeal of California considered the case of a newspaper distributor
allegedly terminated because he consistently overpriced his papers. The Court
viewed Dow Jones”strong “‘suggestions’” that plaintiff roll back his prices as per
se unlawful price fixing, presumed that it had an anticompetitive impact on the
market, and affirmed an award of damages on this basis.® Likewise, in R. E.
Spriggs Co., Inc. v. Adolph Coors Co.,* the Court of Appeal of California, rejecting
the defendant argument that the California code effectively permitted the
maintenance of minimum prices for beer, held that this was no defense because
the defendant limited maximum prices as well.*® Again, the Court interpreted
this to be per se unlawful price fixing under the state 3 Cartwright Act. Nothing
in these cases suggests any hesitation about the applicability of per se analysis
to maximum price setting, any more than minimum. Whether the California
courts will maintain their conviction regarding the per se illegality of maximum
resale price maintenance or choose to follow Khan rule of reason approach
remains to be seen.

More broadly, the California courts have sent inconsistent messages with
respect to whether federal antitrust principles are binding on state courts
interpreting the Cartwright Act. On the one hand, the state s highest court has
in numerous cases— including Spriggs— ““proceeded on the assumption that
Tederal cases interpreting the Sherman Act are applicable to problems arising
under the Cartwright Act. ”%7 Yet in other cases, the same court has cast doubt
on the coterminacy of that Act and the Sherman Act, suggesting that the
Cartwright Act is not intended to parallel the federal law.®®

Given this lack of clarity in state law and policy, the one apparent conclusion
is that it would be prudent for practitioners opining on restraints affecting
California commerce to assume that the earlier state precedents may well
continue to be good law, regardless of the U.S. Supreme Court’ contradictory
decision inKhan. For that matter, the same is true for any number of other states
that have historically applied per se analysis to maximum resale pricing— as did
the Supreme Court prior to Khan— and that have expressed even an inclination
to apply antitrust principles on the state level that do not directly parallel those
of the federal courts.

Tying: Per se or not per se, that is the question

Finally, it may be suggested that a similar analysis is applicable in the
context of the ever-evolving tying doctrine. Tying, or conditioning the sale of
one desired product on the purchase of a separate, undesired product is
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prohibited under the Sherman and Clayton Acts. While federal courts still refer
to two different standards of analysis of tying claims, per se and rule of reason,
the federal per se test has in fact evolved substantially over the past two decades
into something more akin to a ““quasi rule of reason’” analysis. The current
formulation of per se tying claims under the federal law requires that a plaintiff
prove four elements:

(1) tying and tied products are two separate products;

(2) seller has economic power in the relevant market for the tying product
sufficient to force the buyer to purchase the tied product;

(3) seller coerces the buyer to purchase the tied product (which he either did
not want or would have preferred to purchase elsewhere on different
terms); and

(4) tying arrangement forecloses a not-insubstantial amount of interstate
commerce in the market for the tied product.®

The U.S. Supreme Court made clear in Jefferson Parish Hospital District No. 2
v. Hyde™ and Eastman Kodak Co. v. Image Technical Services, Inc.” that a detailed
economic analysis of market power and anticompetitive effects, usually either
irrelevant or presumed under a per se analysis, are very important factors in the
threshold analysis of whether to apply a per se rule. Indeed, while rejecting the
concurring Justices >view that the decision represented an end to the traditional
per se tying claim, the Jefferson Parish Court noted that ““as a threshold matter
there must be a substantial potential for impact on competition in order to justify
per se condemnation.”” In the years since Jefferson Parish, a good number of
federal courts have gone even further in their analysis of ““per se”” tying claims,
expressly requiring proof of an anticompetitive effect in the tied product and
considering the defendant® procompetitive justifications for the arrange-
ments— factors rarely at issue under the traditional per se rubric.”

Some states have gone even further than Jefferson Parish and its federal
progeny, explicitly applying a full rule of reason test to all tying claims.” But,
once again, while no state has expressly rejected the U.S. Supreme Court s recent
jurisprudence relaxing the per se tying rule, at least some state courts, among
them states with express ““harmonization’ statutes, have given cause to suspect
that they might not adopt federal tying law in its current iteration.

The Connecticut Supreme Court, in its only substantive discussion of this
issue, State v. Hossan-Maxwell, Inc.,” held that since Connecticut s primary anti-
tying statute, Conn. Gen. Stat. § 35-29, is patterned after Section 3 of the Clayton
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Act, it was appropriate to adopt tying doctrine as it had developed under the
Clayton Act, as opposed to that under the Sherman Act, to determine whether
a violation of Section 35-29 had occurred.”® The Court, therefore, held that a
tying arrangement was illegal per se so long as either of the conditions
articulated by the U.S. Supreme Court in Northern Pacific Railway Co. v. United
States’” was met: “that is, if (1) the party has sufficient economic power in the
tying product, or (2) a not insubstantial amount of commerce is affected.””® If the
tying arrangement met both of the Northern Pacific conditions, the Hossan-
Maxwell Court held that it violated both Sections 35-29 and 35-26— the
Connecticut analogue to the Sherman Act % tying test.”” The Court emphasized,
citing then-precedential Supreme Court jurisprudence, that “[t]ying agreements
serve hardly any purpose beyond the suppression of competition,”* therefore,
justifying such a summary per se analysis.

The Hossan-Maxwell rule, adopting the disjunctive form of the per se tying
test, renders a substantially greater universe of activity subject to per se illegality
than does the current federal rule. While the Connecticut decision, which relied
so heavily on Northern Pacific and on

then-current Clayton Act jurispru-
dence, was decided before the U.S.  The Hossan-Maxwell rule, adopting the
Supreme Courts most recent tying  disjunctive form of the per se tying test,
decisions, some more recentdecisions  renders a substantially greater universe of
have perpetuated its analysis. For  activity subject to per se illegality than
example, in one post-Jefferson Parish  does the current federal rule.

ruling, the Connecticut Superior
Courtemphasized that, because tying
arrangements are per se unlawful, there is no requirement that a plaintiff
specifically allege that competition has been substantially diminished because
““no specific showing of unreasonable competitive effect is required to demon-
strate the illegality of a tying agreement.”® This suggests a more stringent
approach than that taken by many federal courts.

Because of Connecticut s general reliance on federal antitrust law to resolve
questions of interpretation,® it is conceivable, though hardly certain, that the
Connecticut Supreme Court would follow the principles outlined in Jefferson
Parish and Kodak the next time it is presented with a tying claim, and adopt the
more lenient current federal rule. At least until the state Supreme Court is
presented with an appropriate case in which to decide this issue, however, it
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would be safe to assume that per se tying law in the state of Connecticut will
continue to follow the more stringent pre-Jefferson Parish standard.®

The same is true for any number of other states that have not yet considered
a post-Jefferson Parish tying claim under their own laws. Of course, it is not
possible to predict what the courts in these states will do, but this is yet another
areawhere itwould be advisable to take the risk of divergent state decisions into
account when counseling clients considering new and innovative distribution
structures.

CONCLUSION

Perhaps the most elementary lesson to learn from the states”willingness to
reject federal antitrust analysis when it strikes them as inconsistent with their
own prior precedent— or merely wrong— is that it is very difficult to counsel
corporate clients on how to avoid antitrust claims. Since every commercial
transaction in the United States affects commerce within some state, it is likely
that some states antitrust laws could apply to virtually every decision a
company makes. Even if the state has historically been a loyal adherent to U.S.
Supreme Court precedents, and has an express policy of seeking to harmonize
its antitrust law with that of the federal authorities, this is no guarantee that it
will continue to do so into the future.

So the best advice we can offer is to be attentive to:

P changes in the federal law;

P implementations of those changes in the federal courts; and

P thejudicial, legislative, and administrative reactions to those changes on
the state level.

Only by remaining sensitive to the states “ever-evolving, and often inconsistent,
approaches to the federal law can we hope to evaluate more accurately the
unique antitrust issues, choices, and risks facing our clients on a daily basis.
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