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FERC’s new approach
to market power
By Floyd L. Norton IV

I
n February 2002, the Federal Energy Regulatory Commission (FERC)

announced that it was establishing a new Office of Market Oversight &

Investigations (OMOI), to oversee and assess the operations of the nation’s

electricity, gas and oil pipeline markets. FERC is restructuring its own opera-

tions as it works to restructure the electric industry. Chairman Pat Wood has said

that FERC needs to become an enforcement agency, based on the SEC and Com-

modity Futures Trading Commission models.

In April 2002, Wood announced the appointment of William F. Hederman Jr. as

director of OMOI. Hederman came to FERC from LECG, a consulting group with

significant energy experience, particularly in the antitrust area. Subsequently, Den-

nis O’Keefe was named deputy director, Investigations and Enforcement for

OMOI. Prior to joining OMOI, O’Keefe served 20 years with the Commodity

Futures Trading Commission (CFTC), including 16 years as assistant director of the

continued on page 6

Norton is with Morgan, Lewis & Bockius LLP, in Washington.This article is based

on a presentation to the November 2002 meeting of the PUCAT Council group.
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Section chair’s column
By Ray S. Bolze

T
here are nearly 7,000 members of our ABA Section,

including 3,000 students. Our Section leadership wel-

comes each of you: energy lawyers, communications,

cable TV and Internet lawyers, those lawyers involved in our

vast transportation network, as well as the water utilities. 
These are challenging times in our industries in important

areas of corporate governance, security of infrastructure and
economic constraints on resources, as well as the continuing
need to provide service to customers. Good lawyers don’t sim-
ply wring their hands at these crises, however, but buckle

down and help to solve them and prevent their recurrence. 
Our Section, as well as others in the ABA, will be hosting educational programs

and exchanging ideas in the coming year, to better enable you to grapple with
your daily legal challenges. So, if you are not already active in our Section’s affairs

continued on page 11

Editor’s note
By Linda L. Randell

T
his is my first issue as editor-in-chief of Infrastructure, the

newsletter of the Public Utility, Communications and

Transportation Section of the ABA. I am a regulatory

lawyer at Wiggin & Dana in New Haven, Conn., practicing pri-

marily in the areas of facility siting, energy and water.

My goal for Infrastructure is to provide timely information

to Section members  —  information that you will find inter-

esting, thought-provoking and useful. The Section’s Newsletter

Committee believes that Infrastructure should promote com-

munication between the Section and its members. With this

issue, we are initiating a chair’s column. Ray Bolze, the Section chair, will highlight

Section activities and resources. 

The Section’s Web site has a wealth of information, including twice-yearly

reports of the Section’s 20 committees. We have 10 industry committees and 10

practice area committees. These committee reports are a quick way to keep

informed and also serve as a resource to locate specific cases, administrative pro-

ceedings or news items. 

In this issue of the newsletter, we are including a question and answer feature

designed to make the Section’s Web site easier for you to use. We hope that you will

follow the steps in the article, bookmark the Section’s site and check out the commit-

tee reports. The Section’s spring meeting is being planned now. We’ll provide infor-

mation on dates and topics of upcoming meetings in each issue of Infrastructure.

This issue also highlights three presentations from the November 2002 meeting

of the Section’s Council group. The first article comments on the Federal Energy

Regulatory Commission’s developing enforcement activities in its efforts to attack

anticompetitive market behavior. The second focuses on problems faced by ener-

gy companies in accessing capital markets in today’s environment. The third

excerpts a hypothetical discussion among a company’s chief executive officer,

chief financial officer and general counsel, illustrating (in a broad, humorous way)

some of the complexity of compliance with Sarbanes-Oxley requirements.

If you would like to submit an article, have thoughts for future articles or have

comments on the newsletter, please e-mail me at lrandell@wiggin.com. I look for-

ward to hearing from you. 



Corporate
governance: 
Sarbanes-Oxley—
a play in one act
Principal playwright, Gordon S. Kaiser

General counsel (GC): Are you ready to talk about

your favorite topic – Sarbanes-Oxley?

Chief executive officer (CEO): The government keeps

sticking its nose into our business and getting in the way.

What is Sarbanes-Oxley anyway – it sounds like some sort

of disease. Can we do this quickly?  

GC: Well, I will just try to hit the highlights, but this is

complicated and something we have to live with every day. 

CEO: What am I going to have to deal with? And why?

GC: First, there are changes that affect the board of

directors and its structure. Second, there are changes to our

internal processes that affect how we gather information

and who is responsible for it. Third, there are changes to

the audit committee and our relationships with our outside
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auditors. Fourth, there are a few new substantive disclo-

sure requirements. And last, there are a series of enforce-

ment and implementation provisions.

CEO: So, what are they changing about the company’s

board of directors?

GC: Well, for starters, a majority of the board must be

independent.

CEO: That’s no problem. It’s a seven-person board and

there are only three management people on it. So, that

means there must be a majority of outsiders, right? 

GC: Actually, I am not sure we have any independent

directors. The outsiders, as you call them, consist of your

wife, your daughter, your lawyer (whose sole source of

income comes from you and the company) and your

stockbroker, who is also our lead underwriter.

CEO: Is there more?

GC: The board needs to have committees, with charters

and duties disclosed to shareholders. At a minimum, we

will need a nominating/corporate governance committee

and a compensation committee in addition to the audit

committee we already have. And each of them needs to be

made up entirely of independent directors. And, the inde-

pendent directors will need to meet regularly on their

own, without the insiders present.

CEO: But you will be there as secretary, right?

GC: Not likely.

CEO: But who will tell me what is going on?

GC: That will be up to them.

CEO: Who decides whether these directors are indepen-

dent?  

GC: The board will have to make a determination using

broad standards. A director is independent only if any rela-

tionship he or she has with the company or its officers

does not impair the director’s impartiality.

Chief financial officer (CFO): While we are talking

about committees, the audit committee has a whole host of

new duties, responsibilities and powers. All the members

of the audit committee must be independent and in this

case, that means they cannot receive any remuneration

from the company other than their directors’ fees.

They will have the exclusive rights to fire and hire the

outside auditors, to set the scope of services the auditors

provide, approve provision of nonaudit services and

review the relationship of the lead audit partner to the

company.

What’s more, they need to “oversee” the audit process,

whatever that means, establish a “complaint” process for

interested parties to report questionable accounting and

auditing matters, monitor any disagreements between audi-

tors and management and monitor and review quarterly pre-

sentation of management discussion and analysis. And they

all need to be financially literate with at least one of them

having accounting or related financial management expertise.

CEO: What is “financial literacy”?

CFO: Not yet fully defined. But I think we will know it
Kaiser is with Squire, Sanders & Dempsey LLP, in Cleve-

land. He is also chair of the Section’s Corporate Gover-

nance Committee. continued on page 10



User’s
guide
to the
Section’s
Web site
(or, how
to find
everything
you ever
wanted on
the site but
never had
the stamina
to look for)
By John C. Peirce

T
he Section of Public Utility, Communications and Transportation Law

Web site offers a substantial amount of useful information for Section

members. An unscientific survey suggests that many Section members are

interested in this information (access to this information is one reason

most of us became members of the Section) but have not figured out how to get it. 

The good news is that the ABA’s Internet architecture makes it easy to find the

main ABA site, http://www.abanet.org.

The bad news is that it is less obvi-

ous how to reach individual Section

Web sites. Making the effort may not

be high on your list of things to learn

if you are not aware of the resources

available online at that site.

The following Q&A is designed to

inform our members what is available

on the Web site and, equally impor-

tant, how to get the information as

quickly and as easily as possible. We

have tested out the Q&A to make it

user-friendly, but let us know for the

next issue if you think improvements are in order.

Q. How do I get to the Section Web site?

A. The fastest way is by pointing your Web browser at

http://www.abanet.org/pubutil/home.html. Consider marking this as a

“favorite” in your Web browser.

Q. I use several different computers and marking “favorites” is not practical. Is

there an easier address to remember?

A. Certainly. Go to http://www.abanet.org. Click on the tab for “Member

entities” in the left-hand margin, then click on “Sections” in the menu that will

drop down and click on the name of this Section under “Section profiles.”

Q. I am not sure what a Web browser is and I certainly don’t know how to

mark “favorites.” Isn’t there an easier way?

A. Yes, if there is someone on your staff or in your family (teen-age children

are perfect for this) who normally helps you with computers. Show these instruc-

tions to that person and you will probably be browsing the Section Web site in a

few minutes. 

Q. What resources are available on the Web site?

A. Essentially all of the written output of the Section for the past several years

is available. For example, you can read the reports of the Section’s “industry com-

mittees” and “practice committees”:

Industry committees Practice committees

aviation administrative law & litigation  

cable television alternative dispute resolution

communications antitrust

electricity atomic energy

gas corporate finance

Internet corporate governance

motor carriers environmental

oil pipelines global infrastructure

railroads labor

water taxation & accounting 

Q. How can I find this material?
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Peirce is with Howrey, Simon, Arnold & White LLP in Washington. He is also chair

of the Section’s Web Site Committee.
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A. All of the Section’s content can be accessed from the

Section home page, including committee reports to the

Council, the Section’s Annual Report and this newsletter,

Infrastructure. 

There are also a calendar of coming events, forms to

join the ABA, the Section or any committee of the Section

and profiles of the Section’s leadership. 

Each of these items is listed in the left-hand column on

the Section’s home page. Click on the item to view that

content.

Q. Let’s test this out. How can I find the latest report of

the Cable Television Committee?

A. From the Section home page,

http://www.abanet.org/pubutil/home.html, click on “Commit-

tee” in the column on the left side of your screen. This

will open a page listing the Industry Committees and the

Practice Committees. Since Cable Television is an Industry

Committee, click on the Industry Committee list. This

will open a page listing all of the reports available online

from each of the Industry Committees. Scroll down the

page to the Cable Television Committee. There are links

to three years’ worth of semi-annual reports from this com-

mittee. Click on the one you want to see.

Q. Hey, where’s the report? All I see is a screen asking

for my ABA ID number and password!

A. That’s right. The committee reports are not available

to the general public; you must be a Section member to

read or print them out. To access these “Members only”

materials, you must first log in using your 8-digit ABA

membership number and your password. I can’t tell you

what your membership number is, but your password is

by default your last name in all lower-case letters. 

Q. I can’t remember my eight-digit ABA membership

number. I’ve come pretty far along reading this article to

be stymied here. What do I do?

A. Your ABA number is on the annual ABA membership

card, which looks like a blue credit card. If you don’t have

the card, you may call the ABA Membership Service Center

at 800/285-2221 or e-mail them at service@abanet.org. 

Q. Am I supposed to remember this (adjective deleted)

number every time I use the Section Web site?

A. If you are using “Members only” material, the answer

is probably yes. You will need to enter your ABA member-

ship number and password once each session. You don’t

need to log on with your membership number to view

material that is available to the general public. For exam-

ple, electronic versions of this Infrastructure newsletter are

available to the public and do not require either your

membership number or password.

Q. Can I have my computer remember the number so I

can log on automatically?

A. As of this writing, we have not found a way to do

that. Some operating systems and Web browsers (Windows

2000 and Internet Explorer, for example) give you the

option of automatically remembering your password (usu-

ally your last name) but not your membership number. We

are working with ABA staff to see if there is some way to

streamline the logging-on process. In the meantime, there

are a number of relatively crude but nevertheless effective

solutions, including (a) carrying your ABA membership

card; (b) writing your ABA membership number on a note

taped your computer; or even (c) memorizing the number.

Q. Tell me more about the committee reports I can

access using my membership number.

A. Each of the 10 industry committees and 10 practice-

area committees submits a detailed report on recent devel-

opments in its field to the Council every six months. These

semi-annual reports are available through the Section’s

Web site back to Spring 1999 for most committees. The

most recent reports, Fall 2002, presented to the Council

during the second week of November 2002, are posted for

some committees already and will be posted for all com-

mittees in the very near future. 

Q. Do I have to belong to a committee to get its report?

A. No. All committee reports are available to all Section

members.

Q. Can I access the Annual Report on the Web site?

A. Presently you can purchase additional copies of the

printed Annual Report online; but in the future the Section

plans to make the full text of the Annual Report available

in electronic form, along with other “Members only” infor-

mation. We are looking at ways to make the report even

more useful, such as making it searchable in one of the

major legal research services.

Q. This all sounds very interesting, but I am not a mem-

ber of the Section. How can I join?

A. If you are a member of the ABA, go to

http://www.abanet.org/members/join/currentmembers.html and

apply to join the Section of Public Utility, Communications and

Transportation Law by checking the box labeled “PL.” You will

also need your eight-digit ABA membership number that we

have already discussed. You can submit this form online.

Q. I am already a Section member and I want to join

one of the committees. How do I do that?

A. Go to http://www.abanet.org/pubutil/commpre.html and

choose up to three committees. This is another form you

can submit online.

Q. What about the newsletter?

A. Infrastructure is available on the Web site at

http://www.abanet.org/pubutil/infra.html. 

Q. How do I find out about future programs sponsored

by the Section?

A. You can always find the latest calendar information

on the Web site at

http://www.abanet.org/pubutil/calendar.html. Mark your calen-

dar for the Section Spring Meeting program in Washington

on April 28, 2003.

Q. I have comments on how well this worked and have

some suggestions for future issues of Infrastructure.How

do I send these?

A. E-mail the editor of this newsletter, Linda Randell, at

lrandell@wiggin.com.  
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Enforcement Division. Whereas Hederman is viewed prin-

cipally as an energy market analyst or theorist, O’Keefe is

seen as a prosecutor and is expected to bring a prosecuto-

rial attitude to his position.

But, what’s there to prosecute? Apparently quite a bit, in

FERC’s eyes. The agency is reconstructing its approach to

market power issues and its actions with respect to this

subject are creating a lot of uncertainty in energy markets.

FERC is changing the rules governing

market power matters and establishing

a more complex set of requirements.

OMOI is expected to enforce them vig-

orously.

One of the FERC’s first steps in this

direction was to propose in a rule-mak-

ing proceeding the inclusion of a mar-

ket power condition in every whole-

sale electric market-based rate sched-

ule. The proposal states:

As a condition of obtaining and

retaining market-based rate authori-

ty, the seller is prohibited from

engaging in anticompetitive behav-

ior or the exercise of market power.

The seller’s market-based rate

authority is subject to refunds or

other remedies as may be appropriate

to address any anticompetitive behav-

ior or exercise of market power.

This condition has not yet been

adopted. In response to widespread

concerns about the open-endedness of

the condition, FERC is exploring ways to

limit at least the time period that rev-

enues could be subject to refund. Nevertheless, a condition

similar to that proposed is likely to be adopted. Moreover,

what is “anticompetitive” will be determined after the fact.

Further, in FERC’s view, market power or anticompetitive

behavior no longer has much to do with market share.

Given the dynamics of electricity markets (and gas as

well), any seller could have market power at one time or

another if conditions are right.

It is not going to take a violation of the antitrust laws to

run afoul of FERC’s anticompetitive behavior standard. For

instance, FERC has indicated that physical withholding or

economic withholding of generation output is anticompeti-

tive. That is, it is anticompetitive for a generator to with-

hold output from the market, either by not committing a

unit to run or by bidding into a market at too high a price.

In contrast, under the antitrust laws, withholding or a uni-

lateral refusal to deal, is generally lawful as long as the

seller is not a monopolist.

In sum, FERC is taking a view that is much broader

than the antitrust laws of what constitutes market power

and what behavior is anticompetitive. And OMOI, together

with the market monitoring units of the individual regional

transmission organizations (RTOs), will be FERC’s enforcer.

FERC’s Standard Market Design (SMD) initiative is usual-

ly presented as having to do principally with open access

transmission and RTOs (regional transmission organiza-

tions) and ITPs (independent transmission providers). But

that’s only part of the equation and to some extent the

industry is already there.

What’s new in SMD is the degree to which FERC will

assert its authority over generation:

which generators run; which genera-

tors get access to customers without

paying congestion costs; how much

generation a load-serving entity has to

own or control; and how much gener-

ators can bid, particularly in situations

where a generator is determined by

FERC to have local market power  —

which some commentators estimate as

affecting as many as 30 percent of

generators. OMOI, working with the

RTO market monitoring units, will be

the tool by which FERC polices its

SMD rules and objectives.

In SMD, FERC is proposing a mar-

ket power mitigation plan consisting

of three mandatory components that

in FERC’s view are specifically tailored

to the structural flaws in wholesale elec-

tric markets and a voluntary fourth mea-

sure that could apply in unusual market

conditions to assure that high prices are

not the result of market power:

● The first measure addresses the

problem of local market power and is

similar in concept to the reliability must run agreements

that exist in the ISOs today, although it would include a

broader group of units than what are often referred to as

reliability must run units. 

● The second component would be a safety-net bid cap

on all bids, such as the $1,000 per megawatt-hour cap cur-

rently used in Northeast markets and in Texas.

● The third component of the market power mitigation

plan is the resource adequacy requirement, which would

require load-serving entities to have sufficient resources

lined up to meet their loads plus a reserve margin of at

least 12 percent.

● The fourth mitigation measure would deal with situa-

tions where noncompetitive conditions may exist, by

examining and possibly limiting bids from individual sup-

pliers into the day-ahead and real-time spot markets if

those bids are high because of withholding rather than

scarcity. This mechanism is akin to the Automatic Mitiga-

market power continued from page 1

What’s there to

prosecute? FERC:

Quite a bit.



tion Procedure (AMP) used by the New York ISO and

adopted recently for the California ISO. This mechanism is

voluntary in the sense that it would not be required for

every region but may be adopted if the market monitor’s

analysis determines it is needed.

Under the automated mitigation procedures that have

been approved for the New York ISO and the California

ISO, mitigation occurs in three steps. First, there is a price

screen  —  the AMP kicks in if prices exceed a certain

level, currently $150/MWh in New York and $92/MWh in

California. Second, the RTO applies a conduct test, by

comparing the bid level of each generator against a refer-

ence level for that generator. This reference level could be

based on past accepted bids over some

period of time or on a variable produc-

tion cost method. 

If bids exceed the reference level by

a certain dollar amount or percentage

threshold, the generator fails the con-

duct test and will face step No. 3, the

impact test. If there is a price impact

from the bids above a certain level, in

dollar or percentage terms, then mitiga-

tion will occur. The offending bid will

be reduced and the market clearing

price will be recalculated. While this

amount of market intervention may

strike some as incompatible with the

concept of a free market, FERC asserts

that such measures are necessary to

ensure that markets are in fact compet-

itive.

Thus, it would appear that SMD will

provide a new level of scrutiny for gen-

erators and for individual generating

units. In fact, Bill Hederman of OMOI

has suggested that generators may need

to certify that unit outages are for legiti-

mate reasons, similar to CEOs certifying financial state-

ments. While it is not yet clear how deeply FERC will

probe in this area, FERC may be interested in an hour-by-

hour, unit-by-unit approach to market oversight that will

review management’s decisions to start up, run, shut

down, maintain and overhaul each piece of generating

equipment delivering to the grid.

These actions are not taking place in a vacuum. FERC is

under political pressure on a number of fronts. For example,

in November 2002, the majority staff of the Senate Commit-

tee on Governmental Affairs issued a report on FERC’s over-

sight of Enron. The report was highly critical of FERC.

With respect to OMOI, the report stated: “Committee

staff seriously doubts that without more [OMOI] will

transform the agency into the proactive, aggressive regu-

lator needed to protect consumers from the greed and

subterfuge Enron’s collapse revealed. Simply rearranging

the bureaucracy is not the answer.” The report stated fur-

ther that “FERC appears to have committed fewer staff

and less resources to monitoring and policing the market

compared to the efforts of many other independent regu-

latory agencies.”

For instance, in its FY 2003 budget request, FERC asked

for 110 full-time equivalents (FTEs) for OMOI and identi-

fied a total of 250 FTEs as participating in agency-wide

monitoring and enforcement activities. The remaining 140

or more FTEs would be in other offices with responsibili-

ties involving litigation and dispute resolution, rule making,

identification of data requirements, mergers and other cor-

porate applications and financial auditing that could broad-

ly be attributed to market monitoring and enforcement.

Based on these figures, the Senate

committee report concluded that FERC

intends to allocate only 8.8 percent of

its FTEs to the OMOI. Even if one

were to assume that all 250 FTEs were

dedicated to market oversight, only 20

percent of the agency’s FY2003 FTEs

would be committed to broadly

defined market oversight and enforce-

ment responsibilities. This resource

commitment appears to be less than

that of other independent regulatory

and enforcement agencies, the report

concluded. 

A review by the Congressional

Research Service estimates that the

CFTC, SEC and Federal Trade Com-

mission have committed roughly 28

percent, 33 percent and 60 percent,

respectively, of their total agency FTEs

to enforcement for FY2003. The CFTC

and Federal Communications Commis-

sion budget 28 percent and 24 percent

of their dollars for enforcement, while

FERC intends to devote less than 15

percent of its FY2003 budget to these activities. The report

concluded that “FERC must devote more resources to mar-

ket oversight and enforcement.”

Chairman Pat Wood, in testimony to the Committee on

Governmental Affairs, said he “took umbrage” at the part

of the report that said OMOI amounted to a bureaucratic

reshuffling. He told the committee that members of FERC

were “intellectually thirsty” for new ways to monitor mar-

ket activity. One can only conclude that by the time the

commissioners have drunk their fill, FERC will be more

heavily involved in electricity markets and in oversight of

the generation sector than ever before.
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More on
FERC: 
A chilling
effect on
capital
markets for
generation
expansion

J
ust two years ago, the nation was in the midst of an electric generation con-

struction boom. Tens of thousands of megawatts of new capacity were

either planned or under construction. Many developers and marketers were

entering the industry and major new players — energy marketers —

emerged and threatened to eclipse traditional utilities’ role in the generation

sector. The volume of physical and financial energy transactions increased expo-

nentially, it seemed, overnight.

Today, all that has changed. Tens of thousands of megawatts of planned gener-

ation have been canceled; transactions have dropped to a fraction of past levels;

and the credit ratings of many of the foremost companies in power generation

and marketing have sunk to junk status. A number of the largest power marketers

have exited the marketing business and Enron filed for bankruptcy protection a

year ago. 

Several factors contributed to this abrupt reversal of fortune. Certainly, the over-

all economic downturn exacerbated the decline. Zealous developers probably

over invested in generation and some natural attrition was to be expected. To

some degree, the Enron and wash trading scandals may have made investors skit-

tish. A significant factor, however, and one that should not be underestimated, is

the conduct of the Federal Energy Regulatory Commission (FERC) and investors’

perception of FERC’s actions.

FERC spent the last decade encouraging investment in the energy sector and

promoting wholesale competition: implementing the mandatory wheeling provi-
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general counsel and secretary of PPL Corp., to the Council group of the Public

Utility Section, November 2002.
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sions of the Energy Policy Act of 1992; mandating open

access transmission in Order No. 888; and encouraging the

formation of regional transmission organizations under

Order No. 2000. FERC replaced traditional, cost-of-service

regulation of electricity supply with market-based rates. 

During the first real test of its pro-market vision  —

the Midwest price spikes in the summer of 1998  —

FERC refrained from intervening in the market. This

restraint signaled to market participants that FERC would

allow market forces to work and investors and marketers

would be able to rely on market-driven, not regulator-

controlled, returns on their investment. Market partici-

pants responded to the green light, ushering in the gener-

ation-development boom.

But then FERC changed course dra-

matically. Barely more than a year later,

investors’ confidence and expectations

that FERC would adhere to its pro-mar-

ket approach were severely under-

mined. The California energy crisis and

the Enron debacle catapulted FERC from

its position as a “little known federal

agency” to the center of a political mael-

strom. Under intense pressure to stem

the crisis, FERC initiated a string of mar-

ket interventions:

California: Without making any spe-

cific finding that any generator had exercised

market power, FERC instituted price caps

much lower than the $1,000/MWh protective

caps previously used in eastern markets;

imposed must-offer obligations; and required generators

that had sold electricity into California at the height of the

crisis to refund a portion of their sales price, regardless of

their cost in generating or acquiring the power sold.

Market-based conditioning order: FERC proposed to

impose retroactive refund responsibility for vaguely

defined “anticompetitive behavior,” including selling at a

price above the “market price” and the seller’s “full

incremental costs,” which FERC characterized as “eco-

nomic withholding.” This proposal would leave electrici-

ty sellers potentially at risk of refund liability for receiv-

ing any contribution toward their fixed costs, for recov-

ering opportunity costs, for responding to scarcity, for

incorporating costs for perceived credit risks into prices

or for simply erring in estimating the level of the current

market prices. Sellers would have no certainty that they

would be permitted to retain payments for past transac-

tions. While FERC has deferred action on this order, its

willingness to consider such a measure has had a chill-

ing effect on generators’ willingness to invest in electric-

ity assets.

Supply Margin Assessment (SMA):  FERC proposed a

new test to determine if market-based rates that would

apply to sellers outside of RTOs are appropriate. SMA

introduced significant uncertainties about the continued

availability of market-based rates.

Long-term contracts:  FERC set for hearing the com-

plaints filed by the California PUC and others seeking to

abrogate long-term contractual commitments, many of

which were the basis of tens of millions of dollars of new

investment. Investors rely on long-term contractual

arrangements such as these contracts under investigation in

determining whether to provide needed funds for new

investment. Although FERC has not abrogated the contracts

so far, the very investigation has jeopar-

dized their value.

Standard Market Design notice of pro-

posed rule-making market mitigation

proposals.Certain mitigation proposals

could further undermine the generation

investment community’s confidence that

their returns will be governed by market

forces rather than regulation: (1) the mar-

ket power definition does not include the

concept that only significant and sus-

tained price increases should raise market

power concerns, potentially causing

inefficient or politically influenced market

intervention; (2) RTOs could impose cost-

capped bids to address local market condi-

tions not solely related to known and persis-

tent transmission constraints, perhaps reflect-

ing local scarcity; (3) unlawful delegation to

the market monitor of the power to enforce tariff rules and

levy fines. 

The investment community has viewed these actions as

signals that FERC has shifted from a “hands off” pro-market

approach to a willingness to meddle with markets, impose

retroactive mitigation measures and possibly reform or

abrogate long-term contracts. This new atmosphere of regu-

latory uncertainty discourages investment in new generation

and provision of credit to support marketing operations. 

To improve the likelihood that new generation will be

built to meet America’s energy needs, FERC should take

action now to convince market participants that: (1) it

understands that a just and reasonable price is not always

a low price and that occasional high prices serve an

important role in encouraging entry of new supplies and

suppliers; (2) contracts will be honored and not be subject

to regulatory second-guessing; and (3) high short-term

profits will not call into question market-based rate author-

ity, which will be continued except where there is proof of

significant and sustained market power.

FERC became

the center of

a maelstrom.
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when we see it.

CFO: There are also a number of new restrictions and reg-

ulations affecting outside auditors, including the establishment

of a new accounting industry oversight board, but most of

those do not affect us directly. Except, there are restrictions

on hiring members of the audit team as company employees.

When it comes time for me to retire, we may have to look

elsewhere for my replacement.

CEO: There are also a number of internal controls and

processes affected by all of this activity. What is all that

about?

CFO: Well, as you know, you and I have to certify the

financial statements and financial portions of our SEC fil-

ings now, as well as our internal control process and

compliance with certain of the SEC’s rules. With criminal

liability attached to the certifications

and “mere” compliance with GAAP

not sufficient, the SEC reports need to

“fairly present” the company’s finan-

cial position.

CEO: I thought that was your job.

CFO: Well, now it is your job, too.

Although a lot of folks thought that

was always required of both of us. In

any event, we are establishing a whole

new internal information gathering,

reporting and certification process to

help us be able to do the certification.

CEO: After setting up all these

processes and certifications, can I still

be held responsible?  

CFO: We don’t know for sure yet,

but most people seem to believe that if

you set up a reasonable process reason-

ably designed to provide complete and

accurate information, you should be OK.

CEO: Most people? Seem to believe?

What is that? I don’t like it. Why doesn’t

my general counsel have to sign a certifica-

tion?

CFO: Good question. 

CEO: Anything else?

CFO: Well, yes, now that you mention it. We need to

develop and publish a corporate code of ethics, which

needs to include a code of ethics for senior financial offi-

cers, establish an internal audit function and review our

benefit plans to limit insider trading during blackout periods

and to eliminate all loans to corporate officers and directors

for personal purposes.

CEO: What about travel advances, moving allowances

and tax-payment advances?

CFO: The prohibition only goes to loans for personal

purposes. So travel, advances and moving allowances are

probably OK. But loans to pay your taxes are not.

GC: I have a few more things. There are some new dis-

closure requirements. First, you may remember that start-

ing in late August, our insider trading reports had to be

filed within two business days of the trade, whereas

before, we had several weeks and in some cases until the

end of the year to file.

Next, the discussion of accounting issues in “Manage-

ment’s Discussion and Analysis” has been expanded and

there are new requirements for disclosure of off-balance

sheet transactions, pro forma financial presentations and

correcting adjustments.

In addition, the SEC has proposed that the 8-K current

report be greatly expanded to cover many additional material

events and that its filing be accelerated to two business days.

Finally, for many companies, including ours, filing of

quarterly and annual reports will be accelerated over a

three-year phase-in period, so that they will be filed within

35 days of the end of a period for quarterly reports or 60

days in the case of annual reports. 

CEO: Are all of these new require-

ments currently effective?

GC: No. Some are effective, like the

two-day requirement for filing insider

trading reports. Others have resulted in

proposed regulations out for comment

from the SEC and still others require

further rule making.

CEO: And what happens if I

decide not to comply with all this

new nonsense? What are they going

to do—send me to jail?

GC: Well, for some of it, yes, that

is exactly what they are going to do;

and they have increased the fines

and penalties as well as the other

criminal penalties for violations.

Other matters are imposed on us by the

stock exchange and delisting is possible if

we don’t comply with those requirements.

Moreover, lawyers who represent the

company are now required to report evi-

dence of securities law violations to our chief legal officer

(that would be me), our CEO and, where appropriate, the

board of directors.

There are also whistleblower provisions intended to

protect employees who report violations.

CEO: How much is all of this going to cost?  

GC: Hard to say, but I would guess compliance will run

a half a million dollars a year or more. And that’s before we

even discuss the impact of state legislation and regulation. 

‘What are they 

going to do? Send 

me to jail?’

Corporate governance
continued from page 3
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Tom Brokaw, longtime anchor of
the NBC Nightly News, spoke to the
Section at its Annual Spring meeting
in Washington last April.

Chair’s column
continued from page 2

Brokaw meets the Section 

—  please look into participating in the Section’s activities.
It will help you in doing your professional job.

Put April 28, 2003 on your calendar for a visit to Wash-
ington, D.C., for our Section’s all-day program (Annual
Spring Meeting). Last year’s program was a knockout with
panels of corporate CEOs, senior government officials and
Wall Street analysts. Our Program Committee is already
working on matching that program in April 2003 — and it
will help you meet your state CLE requirements. For those
who cannot attend in person, we hope to offer part of the
program live through teleconferencing as in 2002.

Also plan to be in San Francisco, Aug. 9-10, for the ABA
Annual Meeting and our Section’s provocative programs.
This year’s program in Washington (August 2002) featured
an Enron panel and a Corporate General Counsel Round-
table. San Francisco’s program should be equally educa-
tional. We are booked at the Four Seasons Hotel.

This Section and its 20 separate committees (Electricity,
Communications, Gas, Antitrust, Internet, etc.) are here to
serve each of you. Their semi-annual reports on current
developments are available to you on our Section Web site
and I encourage you to take advantage of them. Each of
these committees has recently obtained its own list serve,
so if you have provided your e-mail address to our ABA
staff director (Sue Koz), you will be receiving additional,

current materials from your committee. If you would like
to work on committee assignments, please e-mail Sue at
kozs@staff.abanet.org.

In light of the Sarbanes-Oxley Act of 2002 and its far-
reaching ramifications for our corporate clients and our-
selves (yes, there is a provision regulating lawyers who
practice before the SEC), we have established a new Cor-
porate Governance Committee in 2002. You will want to
keep up on it. The first report of the Corporate Gover-
nance Committee is available on the Section’s Web site. 

So, thank you for being a part of our Section and I
look forward to seeing you at the Annual Spring Meeting
(again, April 28) in Washington, D.C. and in San Francis-
co (Aug. 9-10). In the meantime, check out our Section
Web site and keep abreast of developments in your own
committee(s).

Visit our Web site at
http://www.abanet.org/pubutil/home.html

For more info go to page 4.
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