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In the midst of still more financial scan-
dals involving public companies, the
Securities and Exchange Commission
(SEC) recently approved long-awaited cor-
porate governance listing standards pro-
posed by the New York Stock Exchange
(NYSE) and the Nasdaq Stock Market
(Nasdaq). These listing standards impose
a broad array of additional requirements
on NYSE and Nasdagq listed companies
and are designed to enhance corporate
governance at public companies. Along
with a multitude of regulations resulting
from Sarbanes-Oxley, these standards are
part of a national move to reform the way
corporations are governed in the wake of
Enron and other highly publicized busi-

ness scandals.

The new rules, approved by the SEC on
November 4, 2003, establish a stricter,
more detailed definition of independence
for company directors and require the
majority of a company's board to satisfy
this new independence standard. The rule
changes also require independent director
oversight of processes relating to corporate
governance, auditing, board of director
nominations and compensation.

Director Independence

The NYSE and Nasdaq rules require that
"independent"” directors make up a major-
ity of a company's board. The listed com-
pany's board must make an affirmative
determination that a director is independ-
ent and must provide information to
investors about the board's determination.

Generally, to be considered independent, a
director may not have any relationship
that, in the board's view, would interfere
with the director's independent judgment
in carrying out his or her responsibilities
as director. The board must determine
that a director has no material relationship
with the listed company.

Although the rules note that it is not pos-
sible to provide explicitly for all circum-
stances that might signal potential con-
flicts of interest, the NYSE rules list five
circumstances under which a director will
not be deemed independent. These cir-
cumstances include the following and
apply both to the director and to his or

. . . 1
her immediate family members :

(i) a director who is an employee or an

executive officer of the company;

(ii) a director who receives more than
$100,000 per year in direct compensation
from the listed company, other than direc-
tor or committee fees or other forms of

deferred compensation for prior services;

(iii) a director who is affiliated with or
employed by a present or former internal
or external auditor of the company;

(iv) a director who is employed as an exec-
utive officer of another company where
any of the listed company's present execu-
tives serve on that company's compensa-
tion committee;
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(v) a director who is an executive officer
or an employee of a company that makes
payments to, or receives payments from,
the listed company for property or services
in an amount which, in any single fiscal
year, exceeds the greater of $1 million, or
2% of such other company's consolidated
gross revenue.

Any director who has had such a relation-
ship within the past three years will not be
considered independent, except that, as a
transitional matter, until the first anniver-
sary of the effectiveness of the new stan-
dards, a "look-back" period of only one
year will apply for a NYSE-listed compa-

ny.

The new rules also require non-manage-
ment directors to meet at regularly sched-
uled executive sessions without any man-
agement members present. This provision
is meant to empower non-management
directors to serve as a more effective check

on management.

Board Committees

All listed companies must have an audit
committee, a nominating/corporate gover-
nance committee and a compensation
committee. Each of these committees
must be composed of directors who meet
the definition of independence described
above. Each committee must also have a
charter setting forth the committee's spe-
cific purpose, goals and responsibilities.

The audit committee must have at least
three members and must be composed
entirely of independent directors. The
audit committee must satisfy the require-
ments of Rule 10A-3 under the Exchange
Act. Rule 10A-3 requires that each mem-
ber of the committee be independent
according to a separate set of criteriaz, that
the audit committee directly appoint,
retain, compensate, evaluate and terminate
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the company's independent auditors, over-
see the independent auditors, and pre-
approve all non-audit services. The com-
mittee must also establish procedures for
handling confidentially complaints from
company employees on accounting or
auditing matters. Each member of the
committee must also be financially literate
and at least one member must have
accounting or related financial manage-

ment expertise.

At a minimum, the audit committee must
be responsible for assisting the board in
overseeing the integrity of the company's
financial statements, compliance with
legal and regulatory requirements, the
independent auditor's qualifications and
independence and the performance of the
company's internal audit function. The
committee must also prepare an audit
committee report to be included in the
company's annual proxy statement.

The duties and responsibilities of the
audit committee must include, at least
annually, obtaining and reviewing a report
by the independent auditor. The commit-
tee must also discuss the company's finan-
cial statements with management and the
independent auditor, the company's earn-
ings press releases and other financial
information provided to analysts and rat-
ing agencies, and policies with respect to
risk assessment and risk management.
The committee must meet separately with
management, with internal auditors and
with independent auditors, review with
the independent auditor any audit prob-
lems or difficulties and management's
response, set clear hiring policies for
employees or former employees of the
independent auditors, and report regularly
to the board. In addition, each listed
company must have an internal audit

function.

The nominating/corporate governance

committee must identify individuals quali-
fied to become board members, select, or
recommend that the board select, the
director nominees for the next annual
meeting, develop and recommend to the
board a set of corporate governance prin-
ciples, and oversee the evaluation of the
board and management.

The compensation committee must review
and approve corporate goals and objectives
relevant to CEO compensation, evaluate
the CEO's performance in light of these
goals, and, either as a committee or
together with the other independent
directors, determine and approve the
CEOQ's compensation level. The commit
tee should also make recommendations to
the board regarding non-CEO compensa-
tion, incentive compensation plans and
equity based plans. Finally, the committee
must produce a report on executive com-
pensation to be included in the company's

annual proxy statement or annual report.

Corporate Governance Guidelines

All listed companies must adopt and dis-
close corporate governance guidelines,
which must be posted on the company's
website. The new rules note that no sin-
gle set of guidelines would be appropriate
for every company but that there are cer-
tain "key areas of universal importance"
that must be addressed in these guidelines,
including the following:

* Director qualification standards, which
should, at a minimum, reflect the inde-
pendence requirements but may also
address limits on the number of boards
on which a director may sit, and direc-
tor tenure, retirement and succession;

* Director responsibilities, which should
articulate what is expected from a direc-
tor, including responsibility for attend-
ing board meetings and advance review
of board materials;
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* Director access to management, and, as
necessary and appropriate, independent
advisors;

* Director compensation, which should
include general principles for determin-
ing the form and amount of director
compensation;

* Director orientation and continuing
education;

* Management succession, which should
include policies and principles for CEO
selection and performance review and
policies regarding succession in the
event of an emergency or the CEO's
retirement;

* Annual performance evaluation of the
board to determine whether the board
and its committees are functioning
effectively.

Code of Business Conduct and Ethics

Listed companies must adopt and disclose
a code of business conduct and ethics for
directors, officers and employees.
Companies must post their codes on their
websites, and their annual reports must
indicate that the code is available on the
website and in print for any shareholder
who requests it. Any waiver of the code
for executive officers or directors may be
made only by the board of directors and
must be promptly disclosed to sharehold-
ers. Each code must also contain compli-
ance standards and procedures that will
facilitate the effective operation of the
code and ensure prompt and consistent
action against code violations.
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The rules provide that each listed compa-
ny may determine its own policies but all
listed companies should address the fol-
lowing most important topics:

* Conlflicts of interest: companies must
have a policy for preventing conflicts
and a means for employees, officers and
directors to communicate potential con-
flicts to the company;

* Corporate opportunities: employees,
officers and directors should be prohib-
ited from taking for themselves person-
ally opportunities that are discovered
through the use of corporate property,
information or position, using corporate
property, information or position for
personal gain, and competing with the
company;

* Confidentiality of corporate information
must be maintained;

* Fair dealing: employees, officers and
directors must endeavor to deal fairly
with the company's customers, suppli-
ers, competitors and employees;

* Protection and proper use of company
assets;

* Compliance with laws, rules and regula-
tions (including insider trading laws);

* Encouraging the reporting of any illegal
or unethical behavior.

CEO Certification and Notification
The CEO must certify to the NYSE each

year that he or she is not aware of any vio-
lation by the company of NYSE corporate
governance listing standards. The CEO

must also promptly notify the NYSE in
writing after any executive officer of the
listed company becomes aware of any
material non-compliance with the corpo-

rate governance listing standards.

ENDNOTES

1. An "immediate family member" includes a
person's spouse, parents, children, siblings,
mothers and fathers-in-law, sons and daugh-
ters-in-law, brothers and sisters-in-law, and
anyone (other than domestic employees) who

shares such person's home.

2. Members of the audit committee must sat-
isfy the general definition of independence dis-
cussed above as well as two threshold require-
ments for a finding of independence. A direc-
tor may not accept directly or indirectly any
consulting, advisory or other compensatory fee
from the company, other than a director fee or
fixed compensation under a retirement plan for
prior services, and, a director may not be an
"affiliated person” of the company. An affiliat-
ed person is someone who directly or indirectly
through intermediaries controls or is controlled

by, or is under common control with, the com-

pany.

One Century Tower 400 Atlantic Street
P.O. Box 1832 P.O. Box 110325
New Haven CcT Stamford CT
06508-1832 06911-032§

Telephone 203.498.4400
Telefax 203.782.2889

wWWWw.wiggin.com

Telephone 203.363.7600
Telefax 203.363.7676

450 Lexington Avenue
Suite 3800

New York NY
10017-3913

Telephone 212.490.1700
Telefax 212.490.0536

One CityPlace

185 Asylum Street
Hartford cT

06103-3402

Telephone 860.297.3700
Telefax 860.525.9380

Quaker Park

1001 Hector Street, Ste. 240
Conshohocken PA
19428-2395

Telephone 610.834.2400
Telefax 610.834.3055

©2004 Wiggin and Dana LLp



