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Hello again!

In my last Update I told you about some good Mississippi justice and
pointed out that while the trial courts in that state can be quite unfriendly
to foreign product manufacturers the Mississippi Supreme Court is build-
ing a reputation for fairness.  The same is also true in Texas.

On August 27, 2004, the Texas Supreme Court set aside a trial court judg-
ment awarding Marian Armstrong, a Nissan driver, $900,000 in compen-
satory damages and $1,200,000 in punitive damages. Armstrong had
claimed that unintentional acceleration of her defective 1986 300ZX
caused a crash which resulted in two broken bones in her foot and nerve
damage. 

The basis for the reversal was the trial judge's error in allowing the jury to
consider hearsay evidence from a Nissan database of 757 consumer com-
plaints of unintended acceleration.  The Texas Supreme Court stated,
"While it was up to the jury in this case to decide what caused Armstrong's
accident, she had to present evidence that her ZX car was defective....prod-
uct defects must be proved; they cannot simply be inferred from a large
number of complaints...."

It is common practice for plaintiffs in product liability cases to conduct
discovery concerning previous similar complaints.  While this decision will
not affect such discovery, it will affect the use to which the information
discovered can be put at trial.  Now in Texas - as in many other states --
previous similar incidents will have to be proved through the trial testimo-
ny of other drivers -- not through unsworn statements not subject to cross-
examination.  The Texas Supreme Court recognized that such statements
may be "accusatory and self-serving...."
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Hope this is helpful.  As always, let me know if you have questions or
comments.

Best regards,

Remy
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