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Spurred by the globalisation of manufacturing and manu-

facturing contracts—as well as the ever-growing amount  

of critical intellectual property that is captured in technical 

design information, algorithms and data  —companies have 

increasingly turned to trade secret law as part of their IP 

protection strategies.

What’s more, due to the high barrier to enter new technology  

markets, businesses have sought ways to jump start their 

entry into emerging technologies by hiring away employees  

who may have specialised expertise in certain technologies 

from competitors.

When research and development, employee recruitment, 

product development and new market penetration inter-

sect on a massive, global scale, issues may arise concerning 

the use of information gained through employment of key 

employees, disregard for non-compete obligations and 

the misuse of information that belongs to others.

While many are familiar with aggressive patent holders 

using ITC Unfair Import Investigations under Section 337 

to enforce their patents by seeking exclusion orders, 

there has been considerably less use of the ITC to assert 

trade secret misappropriation claims. But such claims, 

like those relating to patents, copyrights and trademarks, 

fall squarely within the types of investigations authorized 

by 19 USC § 1337. With the rise of trade secret claims to 

protect IP and the globalised technology market, the ITC 

could become an increasingly important forum for litigating 

global trade secret disputes.

For example, currently there is a battle raging between 

two South Korean companies and their US subsidiaries 

directed to alleged misappropriation of trade secrets that 

cover battery related products such as lithium-ion battery 

cells, battery modules, battery packs, components, testing 

processes and systems, and manufacturing process  

and systems.

LG Chem Ltd. and its US subsidiary, LG Chem Michigan Inc  

(collectively referred to as LG Chem) filed a petition before 

the ITC seeking an investigation into an alleged massive  

misappropriation of LG Chem’s trade secrets by SK  

Innovation Co Ltd, SK Battery America Inc and SK Battery 

Hungary Kft (collectively referred to as SK Innovation).

LG Chem’s petition alleges that SK Innovation hired more 

than 70 key employees from LG Chem between 2016 and 

2018, including dozens of engineers who were involved in 

the design, development and manufacture of this advanced 

battery technology used in electric vehicles, as well as 

other consumer electronics applications. LG Chem further 

alleges that, based on its internal audit of the company’s 

data and communication records, SK Innovations conspired  

with LG Chem employees to secretly download trade 
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secrets prior to joining SK Innovation, solicited detailed 

descriptions of their work and trade secret information in 

resumes for employment, and contacted current LG Chem 

employees requesting trade secrets therefrom.

The alleged scale of the misappropriation spans many 

years, many employees and many aspects of LG Chem’s 

trade secrets, from research and development of lithium 

ion battery technology through manufacturing, testing 

and sales. Using the stolen technology, LG Chem alleges, 

SK Innovations won a lucrative deal with Volkswagen,  

beating out LG Chem for that contract, with losses estimated 

at over $1 billion.

Interestingly, LG Chem previously dealt with SK Innovation 

on a similar issue in Korea, where it sued five of its former 
employees who moved to SK Innovation for breach of their 

non-compete obligations. LG Chem won that lawsuit with 

the Supreme Court of Korea ruling in its favour and holding 

that the actual threat of potential disclosure of LG Chem’s 

valuable trade secret information justified the enforcement 
of the non-compete obligations. According to LG Chem’s 

allegations, SK Innovation nonetheless continued to poach 

LG Chem’s employees even after that result, requiring  

additional and stronger enforcement action to be taken.

The LG Chem ITC petition seeks a limited exclusion order 

and a cease and desist order against:

n importing lithium-ion batteries manufactured by  

 SK Innovations in South Korea using LG Chem’s trade  

 secrets, and

n importing customised equipment incorporating  

 LG Chem’s trade secrets from foreign suppliers into  

 SK Innovation’s manufacturing plant that is being  

 constructed in Georgia to produce lithium-ion batteries  

 for US customers.

LG Chem also filed an action for misappropriation of  
trade secrets against SK Innovations in the US District 

Court for the District of Delaware which has been stayed 

pending the outcome of the ITC action. The ITC investi-

gation was instituted in the late spring of 2019. Discovery 

is currently underway. The administrative law judge’s 

initial determination is not expected until the second half 

of 2020, with commission review and presidential review 

sometime in 2021.

As a tactical matter, the US ITC provides LG Chem with a 

fast-moving forum, with the entire process usually taking 

about 16 months. As with patent cases, complainants select  

the ITC as a forum because it forces defendants to mount 

an aggressive defence very quickly (ie, 12 to 16 months). 

The ITC also requires discovery to be conducted in a very 

short time-frame and it is not uncommon for responses to 

discovery requests to be due within 10 days.

In term of the scope of remedy, the ITC is also a potentially  

intimidating place to be for a respondent as the relief 

sought is an exclusion order. If LG Chem proves its alle-

gations, the ITC can exclude SK Innovation’s EV batteries 

from the United States, one of the biggest EV battery 

markets in the world. It can also exclude the importation of 

SK Innovations’ factory equipment into its Atlanta, Georgia 

EV battery plant, which is the plant intended to supply  

EV batteries to Volkswagen.

LG Chem’s ITC filing has spawned a retaliatory ITC action 
by SK Innovations. On September 3, 2019, SK Innovation 

and an Atlanta-based subsidiary fired back at LG Chem 
Michigan Inc with a Section 337 complaint of its own, 

alleging that LG Chem’s pouch-type batteries infringe its 

US patent 10,121,994 relating to a pouch-type secondary 

lithium-ion battery. The Commission announced institution 

of this investigation, a more traditional patent-infringement 

Section 337 Action on 4th October 2019.

Soon after SK Innovation’s ITC Complaint was filed on  
26th September 2019, LG Chem escalated the dispute 

even further, filing an additional complaint in the District of 
Delaware alleging patent infringement by SKI Innovations 

on five patents relating to LG Chem’s safety reinforced 
separator technology.

In sum, what we’ve got here is a full-fledged global trade 
secret war between two of Korea’s leading electric vehicle 

battery makers, which also has expanded into a patent 

war. The companies have accused each other of every-

thing from stealing trade secrets to breaching patents and 

undermining the national interest.

LG Chem’s use of the ITC to investigate and possibly remedy  

alleged trade secret misappropriation by SK Innovations —

and the parties’ subsequent escalations into multiple 

patent infringement lawsuits—may foreshadow future global 

trade secret wars between multi-national competitors. LG 

Chem and SK Innovation’s choice of the US International 

Trade Commission as a forum for their multiple petitions  

illustrates that it remains a popular choice of forum for 

these types of disputes, even for foreign parties.
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