NFTs on screen. A non-fungible token (NFT) isa uhique digital asset that represents
ownership of real-world items like art, video clips, music, and more.

Creative Approaches to IP in Web3

As the NFT space matures, it will be fascinating to see what new types of utility are
bundled with IP rights and what types of bundling approaches work to spur
increased innovation and increase the overall value of NFT projects.
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Commentary

By Michael Kasdan

Web3 provides a lot to potentially be excited about, including better and more
equitable access to markets for creators, greater rewards for creators, breaking
away from the vice grip of large platforms and institutions, and bringing greater
control over data and money to the individual.

Very high up on the list for me—and, I get it, 'm an I[P lawyer—is that it can be a
large-scale playground in which to experiment with ideas about creating value
through different IP strategies and IP licensing approaches.

NFT IP is not as different from “regular IP” and licensing as many seem to think. As
always, existing laws like copyright law and existing monetization techniques like IP
licensing, business solutions and technology solutions will combine to create a
marketplace. What is unique and exciting is the experimentation around different IP
approaches and models.

Part I: Granting Commercial Rights to NFT-Holders

As arecent published survey of NFT licenses confirmed, “the vast majority of NFTs
convey zero intellectual property ownership of their underlying content (artwork,
media, etc.).”

That said, many of the “blue chip” high-value and well-regarded NFT projects have
innovated by giving commercialization rights to holders of their limited edition
NFTs. Examples of this approach include well-known NFT collections such as Bored
Apes Yacht Club, Gutter Cats Gang, Doodles and Clone-X/RTFKTS. This approach
seeks to harness the power of a new sort of hybrid stakeholder: the community of
NFT-holders.

Holders of a Bored Ape NFT are not just consumers who buy a piece of art that they
can use or display and investors and exclusive community members. They are also
brand innovators and creative directors of a sort, because they can commercialize
their Ape. For this reason, the brand is—to a certain extent—in their hands.
Marketplaces and infrastructure are rapidly developing to support
commercialization. For example, an Ape or Gutter Cat Gang owner can use Bored
Jobs to hire out their Ape or Cat for gigs, like being the mascot for a restaurant or a



sports team. (see Bored Jobs Commercial). While all of above-mentioned projects
provide commercialization rights to their NFT holders, the approaches, rights
granted and limitations vary from project to project, even within this group.

This is a new, creative approach to value creation and the unlocking of IP value. It’s
like Disney selling cells of Snow White to 100 buyers and telling those buyers they
now have artistic control and financial rewards from what they do with the
character next: “Go ahead, make a new Snow White movie.” “Partner with a WNBA
team to have Snow be a team mascot.” Not exactly your father’s Disney! That’s a
very new world for brands and designers.

This community commercialization approach raises a host of new questions and
options for web3 brands and creators: What is your role? What, if any limits, do you
out in place? How do you best align with, protect, incentivize and support your
community?

Part II: Another approach to IP—“Creative Commons”

Another large-scale experiment in IP approach that we are seeing in web3 is the
“open source” or Creative Commons (so-called “CC0").

This is in many ways the opposing philosophy to the traditional protect-license-
monetize-enforce model. It relies on a philosophy that more value will accrue and
greater creativity and innovation will occur if we open up the IP rather than “locking
it down” and tightly controlling who can use it to create and innovate. Placing all the
[P in the public domain for anyone to use is the functional equivalent of not
enforcing your IP rights at all.

Of course, there are trade-offs. Making a project CCO, means that the intellectual
property rights are in the public domain, and anyone (not just NFT holders) can
create derivative works and seek to use/commercialize the IP. This makes it tricky
to monetize, removes the ability of NFT holders to defend their ownership rights in
court, and in many cases may make it a more difficult type of asset to invest in.

Moonbirds was recently in the news for shifting to a CCO approach and announcing
that anyone could use and innovate and create new works from the IP. The recent
Moonbirds news teed up an important issue in IP that is now front-and-center in
web3—the “traditional” IP approach vs. creative commons /open-source (CCO)
approach.



[ suspect that, as in the non-web3 IP space, there will be room for both “traditional”
and “creative commons” approaches to IP. The traditional approach has a long
history and many examples of success. A CCO approach can also lead to great
innovation and success.

The CCO approach far predates web3. And it is not unique to web3. Some well-
known examples of CCO projects include are Wikipedia and Apache Web Server, to
name just a few. A creative commons philosophy seems to underpin the approach
Universal Studios has taken with Minions (the opposite of the traditional shut down
all infringers approach that Disney has taken in protecting The Mouse).

While the path to financial success may be less direct widespread near-open use can
grow the audience and the brand and create longer-term value. Of course—as in all
things in life—it depends how you define “success” and from whose perspective. An
artist/creator may have a different perspective on success than a fan or an investor.
And, as mentioned above, NFT owners are a new type of class that is a hybrid of all
three of those classes.

All that said, this type of IP experimentation is super interesting.
[s it better for innovation in the new drug field for a COVID cure, for example, to use
a more restrictive IP protection and licensing approach to patents or to create a

patent commons where everyone can use anyone else’s patent?

There are interesting arguments on both sides.

Part III: IP License Bundling: NFT “Utility”

Another IP strategy area where we are seeing really interesting experimentation in
web3, and will surely see more, is in the area of what additional things you get
besides the IP rights when you purchase an NFT.

[ think of this—in more general IP licensing terms—as the difference between a
“naked” IP license and the type of license that includes not only IP rights but other
stuff, like source code, know-how, etc.

In the NFT space, this is more commonly referred to as “utility.” Owning the NFT
gets you whatever IP rights are provided (if commercial rights are being given) as



well as other goodies like token-gated access to special events or opportunities, as
one example.

There is focus on “utility” not only because goodies are fun and have value but also
for regulatory issues, in that many believe that having some sort of utility may help
distinguish an NFT from being considered a security or “investment contract” under
the Howey test.

But in strictly IP terms the question of what and whether a certain type of utility is
offered is question of value creation and also of branding. What makes sense to
bundle together with IP rights?

One pretty unique utility that has, with good reason, gained Cryptomories some
measure of fame, is their offering of free mental health therapy sessions for holders
of Cryptomories NFTs.

As the NFT space grows and matures, it will be fascinating to see what new types of
utility are bundled with IP rights and what types of bundling approaches work to
spur increased innovation, foster stronger communities, and increase the overall
value of NFT projects.
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