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Insurance Group Supports Insurance Underwriters
with Two High-Profile Amicus Briefs

by Michael Menapace and Joseph Grasso

It's been a busy year for Wiggin and Dana’s Insurance Group, including the filing of amicus
briefs in two important cases in the U.S. Supreme Court and the New Jersey Supreme Court.
The cases involve significant issues to underwriters and the insurance industry at large, as

discussed below.

CASE SUMMARIES

U.S. Supreme Court

Great Lakes Insurance SE v Raiders Retreat Realty Co., LLC,
No. 22-500

In June, Wiggin and Dana filed an amicus brief on behalf of the American Institute of Marine
Underwriters (AIMU), in support of the Petitioner Great Lakes Insurance SE in this case
pending before the U.S. Supreme Court. The International Group of P&l Clubs joined in
the brief with AIMU.

AIMU is the U.S. trade group representing the interests of ocean marine insurers in the U.S.
Collectively, AIMU’s members insure more than 95% of the ocean marine risks underwritten
in the U.S. Wiggin and Dana has represented AIMU for many years.

The case involves enforceability of a choice of law clause in a yacht insurance policy. The
Petitioner Great Lakes is seeking to overturn the decision by the Court of Appeals for the
Third Circuit, which held that a choice of law clause in a marine insurance policy need not
be enforced if the law of the chosen jurisdiction conflicts with the law of the forum state.
The precise question to be decided by the Supreme Court is:

“Under federal admiralty law, can a choice of law clause in a maritime contract
be rendered unenforceable if enforcement is contrary to the “strong public
policy” of the state whose law is displaced?”
CONTINUED
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A number of other organizations also filed amicus briefs on behalf of the parties. The
argument is scheduled for October 10, 2023. Wiggin and Dana’s team was led by Insurance
Practice Co-Chair Joseph Grasso and included Partner Jeffrey Babbin and Associate Leah
Mantei. A copy of the brief can be viewed here.

The case could have far-reaching consequences for the marine insurance industry and the
maritime industry at large. Marine insurers seek uniformity and predictability in maritime
law in order to efficiently underwrite insurance policies covering a wide range of maritime
activities, impacting global commerce as a whole. The U.S. Supreme Court will have the
opportunity in this case to ensure such uniformity and predictability.

New Jersey Supreme Court
Merck & Co. v. ACE American Ins. Co., Sup. Ct. Docket No. 088274

In June, Wiggin and Dana filed an amicus brief in the New Jersey Supreme Court supporting
the defendantinsurers’ appeal. The case involves a first party property policy, with the primary
issue being the proper interpretation and application of the policy’s hostile acts exclusion.
Formerly called the war exclusion, the provision excludes first party loss or damage caused
by or resulting from a hostile or warlike action in time of peace or war by a government or
sovereign power or an agent or authority of the government or sovereign power.

In this case, agents of the Russian government unleashed malware targeting the Ukrainian
government’s accounting systems and, by extension, the Ukrainian economy in general. As
a result of the malware, called NotPetya, many private parties, including the pharmaceutical
company Merck, were impacted as the collateral damage from the malware spread across
the globe. After Merck and others made claim on their property insurance policies (not
cyber policies) for the physical destruction of the company computers, the insurers denied
the claim based on the hostile acts exclusion.

The trial court granted summary judgment for the policyholders on the basis that the hostile
acts exclusion was not broad enough to cover acts of cyber aggression and the Court of
Appeals affirmed the judgment. Wiggin and Dana’s amicus brief argued to the New Jersey
Supreme Court that there is an established test for whether an event is a hostile or warlike
act, and the term can include cyber acts of aggression. Here, the trial court erred by ruling
on summary judgment and the New Jersey Supreme Court should reverse and send the
matter back to the trial court to establish a full factual record for an eventual determination
if the test was met in the Russian/Ukrainian context.

The day after the New Jersey Supreme Court accepted the firm’s amicus brief, it granted
the petition to hear the full appeal of the issue. Wiggin and Dana'’s team was led by Insurance
Practice Co-Chair Michael Menapace and included Partner David Roth and Counsel Susan
Kennedy. A copy of the brief can be viewed here.

This case could have implications for all property insurance policies that contain the long-
standing hostile cyber acts exclusion in the new era of warfare, which includes hostile acts
by state actors and their proxies.

CONTINUED
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https://www.supremecourt.gov/DocketPDF/22/22-500/268281/20230602161617726_2023-06-02%20Brief%20of%20Amici%20Curiae%20AIMU%20et%20al%20ISO%20Petitioner.pdf
https://www.wiggin.com/wp-content/uploads/2023/08/2023-06-15-Brief-for-Amici-Curiae-Experts-in-Intl-Law-and-the-Law-of-War.pdf
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KEY TAKEAWAYS

In the Raiders Retreat case, the Supreme Court will have the chance to enhance uniformity
and predictability in marine insurance cases. Underwriters will be watching the case to
determine whether the parties to a marine insurance contract can effectively agree on the
law to be applied to any dispute thereunder.

In the Merck case, the New Jersey Supreme Court will be examining whether the hostile acts
exclusion, which has been a standard part of insurance policies since the earliest marine
policies were issued, is flexible enough to address the changing nature of warfare from
canons and bullets, to hypersonic missiles, to cyberwarfare.

We will continue to keep you informed of developments.

IN THE NEWS

m On August 15, 2023, Joseph Grasso and Michael Menapace, Co-Chairs of Wiggin and Dana’s
Insurance Practice Group, along with Associate Leah Mantei, contributed key chapters
to the 3rd edition of The Reference Handbook on the Commercial General Liability Policy
(ABA Publishing). Wiggin's lawyers contributed Chapter 4, “Principal Exclusions (Coverage A)”
and Chapter 9, “Business Risk Exclusions.” More information about the publication,
including how to purchase a copy, can be found here.

m On July 18, 2023, Law.com’s New England Legal Awards honored Wiggin and Dana'’s
Insurance Practice Group with the Litigation Departments of the Year — Insurance Specialty
award. For more information about this award, click here.

m On April 18, 2023, Insurance Co-Chair Joseph Grasso was elected as a member of the
American Bureau of Shipping (ABS). Founded in 1862, ABS is a global leader in providing
classification services for marine and offshore assets. For more information about the ABS,
click here.

m On March 15, 2023, Wiggin and Dana'’s Litigation Department was selected again as the
2023 Connecticut Litigation Department of the Year by Benchmark Litigation. For more
information, click here.

® Managing Partner and Partner in the Insurance Group Tim Diemand has been recognized
for the eighth consecutive year by Chambers USA — in the General Commercial Litigation
category for 2023 — and has been recognized for the thirteenth consecutive year by
Benchmark Litigation — as a “Litigation Star” for 2023.

m Insurance Group Co-Chair Michael Menapace was named to the 2023 edition of Who's
Who Legal: Thought Leaders — USA — Insurance & Reinsurance 2023, and Joseph Grasso
was named to the 2023 edition of Who's Who Legal: Transport — Shipping 2023. For more
information about Who's Who Legal, click here.

m Insurance Group Partner Robyn Gallagher was named to Benchmark Litigation's 2023
"40 & Under List” and Hartford Business Journal's "40 Under Forty.”

Visit our practice page for more information about Wiggin and Dana’s Insurance Group.
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